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analysis. We propose a regulatoy reform that would accomplish this goal. amend the

Administrative Procedure Act to specif the main elements a regulatory impact analysis must

include and clarf the standard of review by implementing a requirement that agencies use

the best available evidence in their analysis.
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INTRODUCTION

Sentiment is growing in Congress for legislation that would require most
regulatory agencies to prepare a regulatory impact analysis (RIA) before
adopting major regulations.1 Regulatory reform bills requiring such analysis

1. Executive Order 12,866 requires executive branch agencies to produce an assessment

of the benefits and costs of certain regulations and the alternatives if the regulations meet
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have passed the House of Representatives several times and have been intro-
duced in the Senate.2 A major sticking point, however, is the role of courts

in reviewing agencies' analyses.3

Even absent an overarching statutory RIA requirement, recent develop-
ments suggest that an agency that prepares an RIA is not free to overlook its

findings. Federal courts have increasingly come to view as per se irrational
agency action that ignores the economic considerations associated with a

contemplated course of action (assuming no statutory prohibition on review-
ing economic considerations exists).4 The courts have not imposed a require-

certain requirements. See infra Part I. The term of art used to describe that analysis is "regu-

latory impact analysis" (RIA). Independent agencies sometimes are required by statute to

produce various types of economic analysis, often referred to as "benefit-cost analysis."

Throughout this Article, we use the term "regulatory impact analysis" to refer to any agency

analysis of the underlying problem it seeks to solve, alternatives, benefits, and costs. The Reg-

ulatory Accountability Act, H.R. 5, 115th Cong. § 102(3) (2017), defines a "major" regulation

as a regulation that has an annual cost to the economy of $100 million or more, adjusted for

inflation, or certain other significant economic effects. The legislation would require RIA for

major rules from executive branch and independent agencies.

2. See, e.g., Regulatory Accountability Act, H.R. 5, 115th Cong. (2017); Regulatory Ac-

countability Act, S. 2006, 114th Cong. (2015); Independent Agency Regulatory Analysis Act,

S. 1607, 114th Cong. (2015); Principled Rulemaking Act, S. 1818, 114th Cong. (2015); Reg-

ulatory Accountability Act, H.R. 185, 114th Cong. (2015); Regulatory Accountability Act,

H.R. 2122, 113th Cong. (2013); Regulatory Accountability Act, H.R. 3010, 112th Cong.

(2011).

3. For example, see the keynote discussion between Senator James Lankford (R-OK),

Chairman of the Homeland Security and Government Affairs Committee's Subcommittee on

Regulatory Affairs and Federal Management, and Senator Heidi Heitkamp (D-ND), Ranking

Minority Member of the Subcommittee, at the 2016 annual meeting of the Society for Benefit-

Cost Analysis. James Lankford & Heidi Heitkamp, U.S. Senators, Keynote Address at the

Society for Benefit-Cost Analysis Annual Conference and Meeting: Improving the Theory

and Practice of Benefit-Cost Analysis (Mar. 16-18, 2016) (video available at

https://www.youtube.com/watch?v=qsp3QOlo-tQ (discussion of judicial review begins at

approximately twenty-three minutes)). Senator Lankford cited judicial review as a way to hold

agencies accountable for following basic rules when they issue new regulations. Senator

Heitkamp expressed concern that judicial review could become a "gotcha" game.

4. Michigan v. EPA, 135 S. Ct. 2699, 2707 (2015) ("One would not say that it is even

rational, never mind 'appropriate,' to impose billions of dollars in economic costs in return for

a few dollars in health or environmental benefits."); see also id. at 2716-17 (Kagan,J., dissent-

ing) ("Cost is almost always a relevant-and usually, a highly important-factor in regulation.

Unless Congress provides otherwise, an agency acts unreasonably in establishing 'a standard-

setting process that ignore[s] economic considerations."') (internal citations omitted); Metlife,
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ment that agencies maximize net benefits, yet they have suggested that a reg-
ulation that "does significantly more harm than good" is inappropriate.5

Thus, even under existing law, an agency that completely ignores the eco-
nomic implications of a rule does so at its own peril. Although case law has
not unequivocally held that an agency must give some consideration to the
findings of an RIA to survive judicial review, courts seem to be headed in
that direction.6 Moreover, agency reliance on the findings of an RIA opens
it up to judicial review. 7

Few regulatory reform proposals engender as much controversy as the
idea ofjudicial review of RIAs. Proponents believe thatjudicial review could
hold agencies accountable for conducting the analysis, promote better anal-
ysis by correcting errors, and encourage transparency by prompting agencies
to provide more complete explanations of analytical methods.8 More gener-
ally, proponents see judicial review as a means to produce more effective and
less costly regulation by encouraging higher-quality analysis in line with the
standards already articulated in executive orders.9 Opponents express skep-
ticism that generalist judges possess the specialized training needed to com-
petently review agency economic analysis.o Critics also fear that expanded
judicial review would slow down the regulatory process and allow judges to

Inc. v. Fin. Stability Oversight Council, 177 F. Supp. 3d 219, 240 (D.D.C. 2016) ("In the end,
cost must be balanced against benefit because '[n]o regulation is "appropriate" ifit does sig-

nificantly more harm than good."') (internal citations omitted).

5. Metlife, Inc., 177 F. Supp. at 240.

6. Jonathan S. Masur & Eric A. Posner, Cost-BenefitAnalysis and theJudicial Role, 85 U. Chi.

L. Rev. (forthcoming 2018) (manuscript at 32-37); Cass R. Sunstein, Cost-Benefit Analysis and

Arbitrariness Review (Harvard Pub. Law, Working Paper No. 16-12, 2016), https://pa-

pers.ssrn.com/sol3/papers.cfm?abstract-id=2752068.

7. Caroline Cecot & W. Kip Viscusi,Judicial Review ofAgency Benefit-CostAnalysis, 22 GEO.

MASON L. REV. 575, 591-605 (2015).

8. Id. at 606; see also Masur & Posner, supra note 6.

9. Susan Dudley, Improving Regulatory Accountability: Lessons from the Past and Prospects for the

Future, 65 CASE W. RES. L. REv. 1027, 1055 (2015); ChristopherJ. Walker, Essay, Modernizing

the Administrative Procedure Act, 69 ADMIN. L. REV. 629, 651-54, 662-64 (2017); Cost-Justifing

Regulations: Protecting Jobs and the Economy by Presidential and Judicial Review of Costs and Benefits:

Hearing Before the Subcomm. on Courts, Commercial & Admin. Law of the H. Comm. on the _Judiciay,
112th Cong. 5 (2011) (statement ofJohn D. Graham, Dean, Indiana University School of

Public and Environmental Affairs).

10. Robert J. Jackson, Jr., Cost-Benefit Analysis & the Courts, Comment, 78 LAW &

CONTEMP. PROBS., no.3 2015, at 55, 56 ("[G]eneralist federal judges and their law clerks

obviously lack the expertise necessary to closely review the type of [benefit-cost analysis] that

would justify a particular regulatory choice in today's financial markets.").
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decide on the basis of their own policy preferences, either substituting their
policy views for those of the agency or showing excessive deference if they
agree with the agency."

The proponents of judicial review have identified a significant problem.
Assessments by independent scholars and government agencies have identi-
fied serious deficiencies in agency regulatory impact analyses for major reg-
ulations.12 Those deficiencies stem from a fundamental structural problem:
in the absence ofjudicial review, enforcement mechanisms to promote high-
quality analysis are relatively weak.

Judicial review could potentially fill that gap. Examining a sample of cases
in which appeals courts have reviewed agency RIAs, we find that courts have
perceptively and competently identified significant flaws that affect all major
aspects of RIA. When remanding regulations, courts seem to have no clear
pro- or antiregulatory bias. Agencies, in turn, have often improved their
analysis in response to those court decisions.

Unfortunately, the current "arbitrary and capricious" standard that gov-
erns judicial review is vague and leads to highly inconsistent court decisions.
Courts may be capable of carefully reviewing RIA, but they do not always
do so. To establish judicial review as an effective incentive for improved
analysis, regulatory reform legislation must do more than simply state that
RIA will be subject to judicial review. A truly effective reform must specify
the major elements the analysis should include and establish a clear standard
to guide judicial review.

We propose such a reform, consisting of two elements. First, the Admin-
istrative Procedure Act (APA) should be amended to specify that an RIA (or
agency economic analysis that plays a similar role, regardless of what it is
called) must include: (1) an evidence-based assessment of the nature and
cause of the problem the regulation is intended to solve, (2) discussion of rea-
sonable alternative solutions suggested by the evidentiary record, and (3) es-
timates of the social benefits and social costs of each alternative. Second, in
performing that analysis, the agency should be required to use the best avail-
able evidence in the record. These reforms would help ensure that courts

11. See, e.g., Regulatory Accountability Act of 2013, H.R. REP. NO. 113-237, at 60-61
(2013); Grant M. Hayden & Matthew T. Bodie, The Bizarre Law and Economics of Business
Roundtable v. SEC, 38 J. CORP. L. 101, 108 (2012); Michael E. Murphy, The SEC and the
District of Columbia Circuit: The Emergence of a Distinct Standard ofJudicial Review, 7 VA. L. & Bus.
REV. 125, 127 (2012); Eric A. Posner & E. Glen Weyl, Cost-Benefit Analysis ofFinancial Regula-
tions: A Response to Criticism, YALE L.J.F. 246, 261 (2015); Recent Cases: Administrative Law--Cor-

porate Governance Regulation-D.C. Circuit Finds SEC Proxy Access Rule Arbitray and Capricious for
Inadequate Economic Analysis, 125 HARV. L. REv. 1088, 1092-93 (2012).

12. See infra Parts II, III.
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meaningfully review the quality of regulatory impact analyses without allow-
ing judges to substitute their policy preferences for those of Congress or the
regulatory agency.

A thorough RIA should assess whether a significant problem exists, iden-
tify the most promising alternative solutions to the problem, and assess the
benefits and costs of each alternative. RIA, however, is not the same as a
regulatory decision. Our proposal seeks to improve the quality of analysis.
We take no position on whether regulators should follow a particular decision
rule, such as regulating only when benefits exceed costs or selecting the al-
ternative with the greatest net benefits. That is a normative question outside
the scope of this Article.

Part I of this Article outlines the major elements of RIA. Part II summa-
rizes scholarly and government research that evaluates the quality of RIA;
the preponderance of the evidence indicates significant deficiencies in anal-
ysis of major regulations. Part III explains the reasons for that result: agen-
cies often lack incentives to perform high-quality analysis. Part IV outlines
the current extent ofjudicial review of RIA and the current standards of re-
view. Part V examines forty-two cases in which courts have assessed some
aspect of an agency's RIA, showing that courts are capable of performing
such assessment but do so inconsistently because the current standard of re-
view is vague. Part VI outlines our proposed standard for judicial review of
RIAs. Part VII addresses several possible objections to the proposed stand-
ard. The final section concludes.

I. MAJOR ELEMENTS OF REGULATORY IMPACT ANALYSIS

Executive Order 12,866,13 issued under President Bill Clinton, and U.S.
Office of Management and Budget (OMB) Circular A-4, "Regulatory Anal-

ysis," 14 issued under President George W. Bush, outline the primary elements
that should be included in an RIA and explain how regulatory agencies
should use economic analysis to guide decisions. The Unfunded Mandates
Reform Act (UMRA)15 contains similar requirements, but "Because of nu-
merous exceptions and exclusions in the Act, the set of rules that are subject
to UMRA's analytical requirements are a subset of the rules that are subject

13. Exec. Order No. 12,866, 58 Fed. Reg. 51,735 (Oct. 4, 1993). For a brief history of

executive orders that require regulatory impact analysis, see Cecot & Viscusi, supra note 7, at

579-82.
14. OFFICE OF MGMT. & BUDGET, CrRcuIAR A-4, REGULATORY ANALYsIs (2003) [here-

inafter OMB CIRCULAR A-4].
15. 2 U.S.C. §§ 1501-1571 (2012).
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to the analytical requirements in Executive Order 12,866."16 Executive Or-
der 12,866 was retained by the Bush Administration and most recently reaf-
firmed by President Obama in Executive Order 13,563.17

Executive Order 12,866 states that agencies should assess the benefits and
costs of proposed regulations and alternatives.'8 Other language in the ex-
ecutive order, however, has been interpreted to limit this analysis require-
ment to only a fraction of all federal regulations. The Office of Information
and Regulatory Affairs (OIRA) reviews regulations only from executive
branch agencies and only when they are considered "significant."19 Execu-
tive Order 12,866 requires agencies only to provide "an assessment of' the
potential benefits and costs of significant regulations.20 "Economically sig-
nificant" regulations are those that have costs or other economic effects ex-
ceeding $100 million annually or that meet other criteria specified in § 3(f)(1)
of Executive Order 12,866.21 For economically significant regulations, the
agency must analyze and quantify the benefits and costs of the regulation and
alternatives.2 2 In the 2008-2013 period, federal agencies published a total of
14,795 regulations. 23 About 9.5% of those regulations were considered sig-
nificant and were reviewed by OIRA.24 Only 1.9% of the regulations were
economically significant.25

The principal elements of regulatory analysis outlined in the executive or-
der and in OMB guidance reflect standard economic principles of policy
analysis and government performance management. Those elements in-
clude analysis of the systemic problem, development of alternatives, estima-
tion of the benefits or other desired outcomes of the regulation and of each

16. CuRTIs W. COPELAND, EcoNOMIc ANALYSIS AND INDEPENDENT REGULATORY

AGENCIES 20 (2013).

17. The Obama executive order added a requirement that "each agency is directed to

use the best available techniques to quantify anticipated present and future benefits and costs

as accurately as possible." See Exec. Order No. 13,563, 76 Fed. Reg. 3821, 3821 Jan. 21,

2011).
18. Exec. Order No. 12,866, 58 Fed. Reg. at 51,735-36.
19. For criteria that determine whether a regulation is significant, see id at 51,738.
20. Id. at 51,741.

21. Id. at 51,738.

22. Id. at 51,741 §§ 6(a)(3)(C)(ii)-(iii).
23. Jerry Ellig, Evaluating the Quality and Use ofRegulatoy Impact Analysis 12 (Mercatus Ctr.

at George Mason Univ., Working Paper, 2016).

24. Id. at 12.

25. Id.
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alternative, and estimation of the costs of the regulation and of each alterna-
tive.26

A. Analysis of the Systemic Problem

The first principle enunciated in Executive Order 12,866 is that "each
agency shall identify the problem that it intends to address (including, where
applicable, the failures of private markets or public institutions that warrant
new regulatory action) as well as assess the significance of that problem."27

Analysis of the problem is the logical first step in regulatory analysis for sev-
eral reasons. First, decisionmakers need to know whether a problem exists
and is significant before they can judge whether regulation is necessary. Se-
cond, if regulation is necessary, regulators must understand the root cause of
the problem if they are to design a regulation that effectively solves the prob-
lem. Third, a regulation cannot possibly produce benefits unless it solves a
problem. Thus, analysts must understand the cause or causes of the problem
before they can determine whether the regulation is likely to produce bene-
fits.

Both Executive Order 12,866 and OMB Circular A-4 clearly state that
agencies must do more than simply cite the statute that authorized or re-
quired the regulation.28 The previously cited passage from the executive or-
der directs each agency to analyze the problem it intends to address.29 Fur-
thermore, for "significant" regulations reviewed by OIRA, the executive

26. U.S. Gov'T ACCOUNTABILITY OFFICE, GAO-14-714, FEDERAL RULEMAKING:

AGENCIES INCLUDED KEY ELEMENTS OF COST-BENEFIT ANALYSIS, BUT EXPLANATIONS OF

REGUIATIONS' SIGNIFICANCE COULD BE MORE TRANSPARENT 3 (2014) [hereinafter GAO

FEDERAL RULEMAKING] ("These four broad elements stem from several sources including

Executive Orders 12,866 and 13,563, OMB's Circular A-4, and general economic principles.

OMB Circular A-4, consistent with standard economic principles, identifies these selected el-

ements as basic elements to include in the regulatory analysis required by the executive or-

ders."); THOMAS 0. McGARITY, REINVENTING RATIONALITY: THE ROLE OF REGULATORY

ANALYSIS IN THE FEDERAL BUREAUCRACY 112 (1991) (defining regulatory analysis as the ap-

plication of rational policy analysis to regulation);Jerry Ellig &Jerry Brito, Toward a More Perfect

Union: Regulatoy Analysis and Performance Management, 8 FLA. ST. U. Bus. REv. 1 (2009) (explain-

ing parallels between analytical steps for regulatory impact analysis and government perfor-

mance management).

27. Exec. Order No. 12,866, 58 Fed. Reg. at 51,735.

28. As explored in Part VI.A. 1 of this Article, this requirement is especially important

when the statutory mandate is exceedingly vague (e.g., directing the agency to regulate in the

"public interest"). See infra pages 809-10 and note 387.

29. Exec. Order No. 12,866, 58 Fed. Reg. at 51,735-36.
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order requires the agency to furnish OIRA with "a reasonably detailed de-
scription of the need for the regulatory action and an explanation of how the
regulatory action will meet that need."30 0MB Circular A-4 instructs agen-

cies to "demonstrate that the proposed action is necessary"3' and "explain
whether the action is intended to address a significant market failure or to
meet some other compelling public need."32

"Market failure" and "government failure" are terms that have specific
definitions in economics; they are not merely epithets applied to a market or
government outcome that someone dislikes.33 The failure arises when mar-
ket or government processes do not achieve the economically efficient result
which occurs when every unit of every resource is allocated to the use that
consumers value most highly. If resources are not allocated efficiently, they
could be redeployed to make at least one person in society better off without
making anyone else worse off. 34

Market failure occurs in four primary forms: externalities, public goods,
market power, and information asymmetry.3 5 An "externality" occurs when
a person's or firm's actions have significant effects on others' welfare that the
decisionmaker does not take into account. Air pollution is often considered
the classic example of a negative externality. A "public good" is a special
kind of positive externality: someone's decision to purchase a good or service
confers benefits on everyone else in society, but the decisionmaker does not
take these benefits into account. National defense is the classic example of a
public good. A firm has "market power" when the absence of competition
allows it to profitably increase price above the level (and reduce output below
the level) that would exist with competition. "Information asymmetry" oc-
curs when one party to a transaction possesses significant information that
would materially affect the other party's decision, but the information is con-
cealed from or costly to convey to the other party.

Governments may also fail to produce the economically efficient result for
a variety of reasons. Special interests may use legislative or regulatory pro-
cesses to redistribute wealth to themselves, even if the resulting policies fail
to advance-or actually reduce-economic efficiency.36 Existing regulations

30. Id. at 51,741.

31. OMB CIRCULAR A-4, supra note 14, at 3.

32. Id at 4.

33. For a highly readable description of market failure and government failure, see

SusAN E. DUDLEY &JERRY BRITo, REGULATION: A PRIMER 12-20 (2d ed. 2012).

34. Id.

35. OMB CIRcULAR A-4, supra note 14, at 4-5.

36. For example, a recent regulation requiring inspection of catfish processing plants by
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may require revision because they were poorly designed to begin with or be-
cause market circumstances have changed and the old regulations have be-
come obsolete.

OMB Circular A-4 notes that economic efficiency is not the only rationale
for regulation; compelling public needs other than efficiency may also moti-
vate regulation. Congress intends some regulations to redistribute resources,
often to promote fairness.37 Others, such as regulations prohibiting discrim-
ination, are intended to secure fundamental rights.38 Even when no market
or government failure has occurred, a clear understanding of the problem
Congress seeks to solve can help the agency write a regulation that achieves
congressional purposes in the most effective manner.

B. Development ofAltematives

Executive Order 12,866 directs agencies to consider multiple types of al-
ternatives. Agencies should consider whether existing regulations have con-
tributed to the problems they seek to solve,39 identify and assess alternatives
to direct regulation (such as user fees or information provision),40 and "iden-
tify and assess alternative forms of regulation."4 ' For economically signifi-
cant regulations, the RIA must include: "An assessment, including the un-
derlying analysis, of costs and benefits of potentially effective and reasonably
feasible alternatives to the planned regulation, identified by the agency or the
public (including improving the current regulation and reasonably viable
nonregulatory actions)."42

OMB Circular A-4 includes an even longer list of alternatives, including
antitrust enforcement, consumer-initiated litigation, administrative compen-
sation systems, state or local regulation, different levels of stringency, differ-
ent compliance dates, different enforcement methods, different requirements
for different-sized firms or for firms in different regions, performance stand-
ards rather than design standards, fees, penalties, subsidies, marketable per-
mits, changes in property rights, bonds, insurance, warranties, standardized

the U.S. Department of Agriculture gives domestic catfish producers an advantage over Viet-

namese producers. Ron Nixon, Cafish Farmers, Seeking Regulation to Fght Foreign Competition, Face

Higher Bills, N.Y. TIMES (Mar. 20, 2015), https://www.nytimes.com/2015/03/21/us/catfish-

farmers-seeking-regulation-to-fight-foreign-competition-face-higher-bills.html?-r=0.

37. OMB CIRCULAR A-4, supra note 14, at 4-5.

38. Id. at 5.

39. Exec. Order No. 12,866, 58 Fed. Reg. 51,735, 51,735-36 (Oct. 4, 1993).

40. Id. at 51,736.

41. Id.

42. Id. at 51,741.
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testing, mandatory disclosure, and government provision of information.43

Agencies are not expected to consider all of these alternatives for every reg-
ulation, but they should strike "some balance between thoroughness and the
practical limits on your analytical capacity."44 OMB Circular A-4 even sug-
gests that agencies should analyze alternatives outside the scope of current
law if they believe such alternatives would be genuinely superior: "If legal
constraints prevent the selection of a regulatory action that best satisfies the
philosophy and principles of Executive Order 12,866, you should identify
these constraints and estimate their opportunity cost."4 5

C. Estimation of the Expected Benefits or Other Desired Outcomes of the Regulation and
ofEach Alternative

A regulation's benefits are outcomes that improve human well-being.
Lower prices for consumers, reduced injuries or fatalities, lower crime rates,
and improved health are examples of outcomes that improve human well-
being. Reduced pollutant emissions, improved enforcement, improved com-
pliance, or a larger number of entities covered or served are not in themselves
benefits; they are outputs or activities that may lead to benefits. A sound
regulatory analysis should include a coherent theory and empirical evidence
demonstrating that the outputs that result from the regulation are likely to
create the desired outcomes.

Executive Order 12,866 requires agencies to provide "an assessment of"
the potential benefits of significant regulations.46 For economically signifi-
cant regulations, the agency must analyze and quantify the benefits of the
regulation and of each alternative.47 OMB Circular A-4 contains extensive
guidance on how to estimate, quantify, and monetize benefits.48

Some regulations redistribute wealth from one group to another. Because
the benefits received by the first group are equivalent to the costs imposed on
the second group, it is more accurate to characterize those benefits as trans-
fers from one group to another. OMB Circular A-4 notes, "Transfer pay-
ments are monetary payments from one group to another that do not affect
total resources available to society."49 For this reason, OMB directs agencies
to distinguish transfers from benefits and to include transfers in a discussion

43. OMB CIRcULAR A-4, supra note 14, at 6-9.

44. Id at 7.

45. Id. at 17.

46. Exec. Order No. 12,866, 58 Fed. Reg. at 51,741.

47. Id.

48. OMB CIRcULAR A-4, supra note 14, at 14-42.

49. Id at 38.
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of the regulation's distributional effects.5 0

How a regulation achieves transfers, however, can also alter people's be-
havior by altering the incentives they face; thus, a regulation may simultane-
ously create benefits and transfers. For example, many of the regulations
implementing the Affordable Care Act create substantial wealth transfers,
but they are also intended to increase the number of Americans with health
insurance by reducing premiums for particular groups.S1 If health insurance
improves health outcomes, the improvement in health outcomes would
count as a benefit. Reductions in the cost of health insurance for some groups
that are paid for by increases in the cost of insurance for other groups would
count as transfers.

D. Estimation of the Expected Costs of the Regulation and ofEach Alternative

In RIA, the term "cost" refers to the standard economic concept of op-
portunity cost. The opportunity cost of an alternative is the value of benefits
forgone because that alternative was chosen.52 For this reason, the cost of a
regulation is not necessarily measured by the regulated entity's direct ex-
penditures on compliance. The cost of a regulation also includes the oppor-
tunities forgone because managers' and employees' time and attention are
diverted from other activities to regulatory compliance.53 Regulatory costs
also include indirect costs that occur when firms, employees, and consumers
change their behavior in response to incentives created by the regulation.
For example, heightened airport security procedures adopted after 9/11 in-
creased the cost and aggravation of flying, which led travelers to drive instead
of fly for short trips. Because highway travel is more hazardous than flying,
the substitution led to an increase in highway deaths, which is one cost of
enhanced airport security.54

50. Id.

51. See, e.g., Christopher J. Conover & Jerry Ellig, Beware the Rush to Presumption, Part A:

Material Omissions in Regulator Analyses for the Affordable Care Act's Interim Final Rules 18 (Mercatus

Ctr. at George Mason Univ., Working Paper, 2012).

52. Id. at 19.

53. For a comprehensive list of the potential costs of regulation to regulated entities, see

Regulatoy Cost Calculator, MERCATUS CTR. GEO. MASON U. (Mar. 20, 2014), http://merca-

tus.org/publication/regulatory-cost-calculator.

54. See generally Garrick Blalock et al., The Impact ofPost-9/11 Airport Security Measures on the

DemandforAir Travel, 50J.L. & EcON. 731, 751-52 (2007).
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II. How WELL Do AGENCIES PERFORM AND USE REGULATORY IMPACT

ANALYSIS?

A. Case Studies

Case studies by independent scholars document instances in which regu-

latory analysis helped improve regulatory decisions by providing additional

options regulators could consider or by unearthing new information about

benefits or costs of specific modifications to the regulation.55 For example,
in his case study of a 2004 Environmental Protection Agency (EPA) regula-

tion requiring power plants to design cooling water intake structures that

minimize harm to marine organisms, Scott Farrow concluded that the "EPA

clearly chose an approach that imposed a considerably lighter burden on

society. ... The record provides substantial evidence that the agency consid-

ered a lower-cost alternative to meeting a standard with the potential to save

approximately $3 billion in annualized dollars or approximately $40 billion

in present value."56 More recently, the Department of Agriculture's regula-

tory analysis of poultry-processing inspection identified opportunities to sim-

ultaneously improve food safety and processing-line efficiency by focusing

inspectors' efforts on offline testing for pathogens instead of visual inspection

of carcasses.57

Case studies also find, however, that even extensive regulatory analyses

often have substantial weaknesses.58 Regulatory analysis rarely-if ever-

determines the agency's decision, occasionally affects important aspects of

decisions, and more often has smaller effects on some aspects of decisions.

Analyses accompanying budget regulations are especially poor.59 RIAs often

seem to be advocacy documents written to justify decisions that were already

made, rather than information that helped regulators determine a course of

55. See generally McGARrrY, supra note 26; RIcHARD D. MORGENSTERN, EcoNOMIC

ANALYSES AT EPA: ASSESSING REGULATORY IMPACT (1997); Arthur Fraas, The Role of Eco-

nomic Analysis in Shaping Environmental Policy, 54 LAw & CONTEMP. PROBS. 113 (1991).

56. Scott Farrow, Improving the CW1S Rule Regulatoy Analysis: What Does an Economist Want?,

in REFORMING REGULATORY IMPACT ANALYsIs 176, 182 (Winston Harrington et al. eds.,

2009).
57. Jerry Ellig et al., Regulating Real Problems: The First Principle of Regulatory Impact Analysis,

Mercatus on Policy 3 (2016).

58. See RES. FOR THE FUTURE, REFORMING REGULATORY IMPACT ANALYSIS (Winston

Harrington et al. eds., 2009); see also McGARYFY, supra note 26, at xv-xvi; MORGENSTERN,

supra note 55, at 3; Fraas, supra note 55, at 124-25.

59. See generally Eric A. Posner, Transfer Regulations and Cost-Effectiveness Analysis, 53 DUKE

L.J. 1067 (2003).
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action.60

A study prepared for the Administrative Conference of the United States
assesses economic analyses of regulations by independent regulatory agen-
cies.6 1 The study recounts the results of evaluations by the Government Ac-
countability Office (GAO), agency inspectors general, and outside research-
ers, and it also offers some new evaluations of agency economic analysis.
Common themes that emerge from this report include the following:

* Independent agencies often, but not always, perform some type of
analysis that considers benefits and costs qualitatively.62

* Agencies avoid analyzing benefits or costs of different aspects of
the regulation even though such analysis is required by statute;

hence, their analysis does not provide a complete assessment of
the benefits and costs of the entire regulation. Analysis of alter-
natives is almost always confined to alternatives within the
agency's statutory authority.63

* Quantification of benefits is uncommon.64

* Quantification of costs is more common, but it is often confined
to paperwork costs.6 5

* Costs to agencies are often ignored.66

* Benefits and costs of alternatives are less likely to be considered or
quantified.67

* At some agencies, economic analysis primarily affects rulemaking
during internal discussions, before a formal analysis is prepared.68

* On some occasions, data analysis has affected regulatory decisions
by identifying the costs of alternative thresholds where regulation
might apply or by making decisionmakers aware of high-cost al-
ternatives that produce little benefit.69

60. Wendy E. Wagner, The CAIR RIA: Advocacy Dressed up as Policy Analysis, in REFORMING

REGULATORY IMPACT ANALYSIS 56, 56-57 (Winston Harrington et al. eds., 2009); Richard

Williams, The Influence ofRegulatoy &onomists in Federal Health and Safety Agencies (Mercatus Ctr.

at George Mason Univ., Working Paper No. 08-15, 2008).

61. COPELAND, supra note 16, at 61-110.
62. Id at 75, 80, 87.
63. Id. at 75, 94.

64. Id. at 80-81, 87.

65. Id. at 80-81, 88.
66. Id. at 76, 78-81, 88.
67. Id. at 75, 80-81.

68. Id. at 107-08.
69. Id. at 108.
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B. Retrospective Comparisons

Several studies assess the quality of RIAs by comparing the benefits and
costs predicted at the time the regulation was implemented with those iden-
tified after implementation. Much of the debate over those studies focuses
on whether agencies systematically over- or understate benefits and costs.70

More noteworthy for purposes of this paper, all those studies find that bene-
fits, costs, and benefit-cost ratios are inaccurate more frequently than they
are accurate.

C. Checklist Evaluations

Independent scholars and GAO have assessed agency compliance with
regulatory analysis requirements through "checklist" evaluations of large
samples of regulations.

1. Independent Scholarship

One type of checklist evaluation seeks simply to ascertain whether the
analysis includes information about benefits and costs of the regulation. A
recent OMB draft report on the benefits and costs of federal regulations in-
dicates that from fiscal years 2004 through 2013, 116 regulations reviewed
by OMB included dollar estimates of both benefits and costs. That figure is
only 3.8% of the 3,040 rules OMB reviewed during that period and about
0.3 3% of all rules issued by federal agencies.7' An earlier study examined
economically significant prescriptive regulations covered in OMB's annual
report on the benefits and costs of regulation from fiscal years 1997 through
2003. The authors found that 76 % of agency RIAs included a monetized
estimate of costs, 55% had a monetized estimate of benefits, and 44% had
monetized estimates of both benefits and costs.72

70. See generally OFFICE OF MGMT. & BUDGET, VALIDATING REGULATORY ANALYSIS:

REPORT TO CONGRESS ON THE COSTS AND BENEFITS OF FEDERAL REGULATIONS AND

UNFUNDED MANDATES ON STATE, LOCAL, AND TRIBAL ENTITIES (2005); Winston Harring-

ton, Richard Morgenstern & Philip Nelson, On the Accuracy of Regulatoy Cost Estimates, 19 J.
POL'Y ANALYSIS MGMT. 297 (2000); Winston Harrington, Grading Estimates of the Benefits
and Costs of Federal Regulation: A Review of Reviews 10, 20 (2006) (unpublished manuscript)

(on file with Resources for the Future).

71. James Broughel, Public Interest Comment on OMB 2014 Draft Report on the Ben-

efits and Costs of Federal Regulations and Unfunded Mandates on State, Local, and Tribal
Entities 4 (Sept. 2, 2014), http://mercatus.org/publication/omb-2014-draft-report-congress-

benefits-and-costs-federal-regulations-and-unfunded.

72. See generally Robert W. Hahn & Robert E. Litan, Counting Regulatory Benefits and Costs:
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Regulations from independent agencies fare no better. From fiscal years
2004 through 2013, independent commissions and government corporations
enacted 141 major rules. Only eighty-three of those rules-about 59%-
had any information on benefits or costs.7 3

In a series of papers, Robert Hahn and his co-authors developed and ap-
plied a yes/no checklist to evaluate whether agencies' RIAs have included
major elements that OMB expects them to include. Hahn and his co-authors
evaluated forty-eight health, safety, and environmental regulations issued be-
tween 1996 and 1999. The researchers found that RIAs included the follow-
ing:

* A monetized estimate of benefits for 45% of the regulations
* A monetized estimate of costs for 90%
* A monetized estimate of net benefits for 2 8 %
* A range of benefit estimates for 25%
* A range of cost estimates for 2 5 %
* A discussion of alternatives for 7 3 %
* A discussion of net benefits of alternatives for 31%74

Hahn and Patrick Dudley reported similar results when they evaluated
seventy-two EPA regulations adopted between 1982 and 1999.75

Several recent studies used a shorter checklist based on criteria suggested
by OIRA. Stuart Shapiro and John Morrall examined 100 major rules
promulgated between 2000 and 2009 for which agencies monetized benefits
and costs.76 Those rules arguably should be expected to have the most com-
plete analysis. For about 70% of those rules, the agencies described the need

Lessons for the US and Europe, 8J. INT'L EcON. L. 473 (2005).

73. Figures are from OFFICE OF MGMT. & BUDGET, 2015 DRAFT REPORT TO CONGRESS

ON THE BENEFITS AND COSTS OF FEDERAL REGULATIONS AND AGENCY COMPLIANCE WITH

THE UNFUNDED MANDATES REFORM ACT 84-85 (2015). The precise percentage is unclear

for two reasons. First, the numerator may be inaccurately low because some regulations iden-

tified as having no benefit or cost information actually did have some of that information. See

COPELAND, supra note 16, at 65-69. Second, the denominator may be inaccurately low be-

cause not all independent agency regulations are reported to the Government Accountability

Office (GAO) database that the U.S. Office of Management and Budget (OMB) uses as its

source. See Broughel, supra note 71, at 13.

74. See generally Robert W. Hahn et al., Assessing Regulatory Impact Analyses: The Failure of

Agencies to Comply with Executive Order 12,866, 23 HARV.J.L. & PUB. POL'Y 859 (2000).

75. See generally Robert W. Hahn & Patrick M. Dudley, How Well Does the US Government

Do Benefit-Cost Analysis?, 1 REV. ENVTL. ECON. POL'Y 192 (2007).

76. A "major" rule is a rule whose economic impact exceeds $100 million annually, ad-

justed for inflation. See 5 U.S.C. § 804(2) (2012). Lists of major rules typically include rules

from independent agencies, which are not covered under Executive Order 12,866 and hence
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for the regulation, described alternatives, and monetized all benefits and
costs mentioned. Only 40% of the rules, however, were accompanied by
monetized benefit and cost estimates for all alternatives."7

Art Fraas and Randall Lutter evaluated the RIAs for thirteen environ-
mental regulations issued between 2005 and 2009 with benefits or costs of at
least $1 billion.78 They found that two of these regulations were accompa-
nied by no explanation of a market failure or other reason for the regula-
tion.79 Three failed to quantify benefits and costs for at least one alterna-
tive.80 Very few of the regulations provided an extensive quantitative analysis

of uncertainty or showed how the stream of benefits and costs was expected
to change over time.81 Fraas and Lutter also examined the analysis accom-
panying seventy-eight major regulations issued by independent agencies be-
tween 2003 and 2010.82 The analysis for 69% of the regulations discussed
benefits and costs.83 Benefits were monetized for only 12% of the regulations,
and costs were monetized for only 47%.84 In many cases, the cost estimates

covered only the paperwork costs, not the broader social costs.85

2. Govemment Accountabiity Office

During the last several decades, the GAO also assessed executive agency
regulatory impact analyses to determine how well they comply with require-

ments in the relevant executive orders and OMB guidance.86 The GAO

are not classified as "significant" or "economically significant" under the rubric of the execu-

tive order.

77. See generally Stuart Shapiro & John F. Morrall, III, The Triumph of Regulatory Politics:

Benefit-Cost Analysis and Political Salience, 6 REG. & GOVERNANCE 189 (2012).

78. See generally Art Fraas & Randall Lutter, The Challenges ofImproving the Economic Analysis

of Pending Regulations: The Experience of OMB Circular A-4, 3 ANN. REv. RESOURCE EcoN. 71

(2011).
79. Id. at 81.

80. Id. at 82.

81. Id. at 77-78.

82. See generally Arthur Fraas & Randall Lutter, On the Economic Analysis of Regulations at

Independent Regulatoy Commissions, 63 ADMIN. L. REv. 213 (2011). Percentages were calculated

from data in Table 1.

83. Id. at 237-40. Percentages are calculated from data in Table 1, which appears on

those pages.

84. Id.

85. Id. at 227, 230, 233.
86. U.S. Gov'T AccouNTABILrTY OFFICE, GAO/RCED-98-142, REGULATORY

REFORM: AGENCIES COULD IMPROVE DEVELOPMENT, DOCUMENTATION, AND CLARITY OF

REGULATORY EcoNOMIC ANALYSES (1998); U.S. Gov'T AccOUNTABILITY OFFICE,
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found that agencies often fail to: (1) describe or analyze the problem that the
regulation seeks to solve, (2) consider a range of alternatives (or even a single
alternative), (3) describe clear baselines, or (4) monetize important benefits
and costs.87

A more recent GAO evaluation assessed 203 rules issued between July 1,
2011 and June 30, 2013. The GAO employed a checklist to ascertain
whether key elements of regulatory analysis were present in the RIA or Fed-
eral Register notice. To ensure that the results were generalizable, the study
selected a stratified random sample of fifty-seven economically significant
rules and 109 rules that were significant but not economically significant.
The GAO also reviewed all thirty-seven major rules issued by independent
agencies during the period of the study.88

Table 1 summarizes the results. All economically significant regulations
included a statement of the need for the regulation and some discussion of
benefits and costs. Of those regulations, however, 19% included no discus-
sion of alternatives, 24% had no monetary estimate of benefits, and 63%
failed to calculate net benefits. Major regulations from independent agen-
cies, which are most analogous to economically significant regulations, per-
formed somewhat worse. All included a statement of need, but 38% failed
to discuss alternatives, 20% contained no monetized estimate of costs, 95%
contained no monetized estimate of benefits, and none included a calculation
of net benefits. Significant regulations usually included the key elements of
regulatory analysis even less frequently than either economically significant
or major regulations.

GAO/RCED 97-38, AIR POLLUTION: INFORMATION CONTAINED IN EPA's REGULATORY

IMPACT ANALYSES CAN BE MADE CLEARER (1997).

87. See, e.g., U.S. Gov'T AccoUNTABIuTY OFFICE, GAO-14-519, ENVIRONMENTAL

REGULATION: EPA SHOULD IMPROVE ADHERENCE TO GUIDANCE FOR SELECTED ELEMENTS

OF REGULATORY IMPACT ANALYSES (2014).

88. GAO FEDERAL RULEMAKING, supra note 26.
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Table 1. Percentage ofRegulations That Include Key Elements ofRegulatoy Impact
Analysis89

Economically Sgiiat xctv
Regulatory Analysis Sigificant, Executive SiBgnich, EnRule Major, Independent,

Element Branch, 57 Rules Brc t 37 Rules (Percent)
(Percent) (Percent)

Statement of need 100 100 100
Alternatives 81 22 62
Discussion of benefits 100 66 92
Discussion of costs 100 57 97
Monetized benefits 76 16 5
Monetized costs 97 39 78
Net benefit calculation 37 6 0

The GAO study presents a relatively optimistic view of agency compliance
because the GAO did not evaluate the quality of agencies' statements of
need, alternatives, or benefit and cost estimates. The transmission letter ac-
companying the study explicitly notes, "Our analysis was not designed to
evaluate the quality of the cost-benefit analysis in the rules."90 Agencies seem
to have received credit for including a statement of need as long as they cited
the legislation authorizing or requiring the regulation; the agency did not
have to analyze the problem the regulation was intended to solve.91 The
GAO checked to see whether agencies discussed alternatives, but it did not
assess whether the range of alternatives was as broad as OMB guidance sug-
gests or whether the agency assessed all significant margins. Agencies re-
ceived credit for discussing alternatives even if they did not calculate the net
benefits of those alternatives.92 Finally, the GAO determined whether agen-
cies discussed and monetized benefits and costs, but it did not assess the qual-
ity of those estimates or whether the agencies identified all relevant benefits
and costs.93

GAO has used the same checklist system to evaluate economic analysis
undertaken by financial regulators for major regulations issued under the
Dodd-Frank Act. Almost all those regulations were from independent agen-
cies. The three most recent reports presented checklist information on major
regulations finalized betweenJuly 2012 andJuly 2015.94 The GAO reported

89. Id. at 22-26.
90. Id. at 4.

91. Id at 22.
92. Id. at 27-29.
93. Id. at 23.
94. U.S. Gov'T AccOUNTABILITY OFFICE, GAO-16-169, DODD-FRANK REGULATIONS:

IMPACT ON COMMUNITY BANKS, CREDIT UNIONS AND SYSTEMICALLY IMPORTANT

INSTITUTIONS (2015) [hereinafter 2015 GAO DODD-FRANK REPORT]; U.S. GOv'T

AccOuNTABILIY OFFICE, GAO-15-81, DODD-FRANK REGULATIONS: REGULATORS'
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that the agencies always included a statement of the problem.9 5 For about
5 0% of the regulations, the economic analysis explicitly identified a baseline;
for the rest, it implicitly assumed that the state of the world before Dodd-
Frank was the baseline.96 Alternatives were identified for 77% of the regula-
tions.97 For 9 0 % of the regulations, the agency's analysis discussed both ben-
efits and costs.98 Benefits, however, were rarely monetized, and monetary
costs were usually confined to paperwork costs.9 9 Like theJuly 2014 GAO
study the results of which are reported in Table 1, the GAO's Dodd-Frank
reports present an overly optimistic view of agency analysis because they
merely indicate whether certain elements were present in the analysis with-
out assessing their quality.

D. Qualitative Evaluation: The Mercatus Center's Regulatoy Report Card

The most recent evaluation of a large sample of RIAs was undertaken by

ANALYTICAL AND COORDINATION EFFORTS (2014) [hereinafter 2014 GAO DODD-FRANK

REPORT]; U.S. GOv'T AccOUNTABIuTY OFFICE, GAO-14-67, DODD-FRANK

REGULATIONS: AGENCIES CONDUCTED REGULATORY ANALYSIS AND COORDINATED BUT

COULD BENEFIT FROM ADDITIONAL GUIDANCE ON MAJOR RULEs (2013) [hereinafter 2013

GAO DODD-FRANK REPORT]. Two previous GAO studies of Dodd-Frank also used the same

checklist method but did not report separate results for major regulations. U.S. GOv'T

ACCOUNTABILITY OFFICE, GAO-13-101, DODD-FRANK ACT: AGENCIES' EFFORTS TO

ANALYZE AND COORDINATE THEIR RULES (2012); U.S. Gov'T ACCOUNTABILITY OFFICE,

GAO- 12-151, DODD-FRANK ACT REGULATIONS: IMPLEMENTATION COULD BENEFIT FROM

ADDITIONAL ANALYSIS AND COORDINATION (2011).

95. See 2015 GAO DODD-FRANK REPORT, supra note 94, at 18; 2014 GAO DODD-

FRANK REPORT, supra note 94, at 17; 2013 GAO DODD-FRANKREPORT, supra note 94, at 14.

96. See 2014 GAO DODD-FRANK REPORT, supra note 94, at 17 (covering fifteen regula-

tions); 2013 GAO DODD-FRANK REPORT, supra note 94, at 14-15 (covering ten regulations).

The 2015 GAO Dodd-Frank Report said that the agency identified a baseline for all six major

regulations covered in that report, but it did not state whether the baseline was a projection

of the state of affairs in the absence of the regulation or an implicit assumption that the pre-

Dodd-Frank state of the world was the baseline. See 2015 GAO DODD-FRANK REPORT, supra

note 94, at 18.

97. The percentage was calculated by the authors based on information in the three

GAO Dodd-Frank reports previously cited.

98. The percentage was calculated by the authors based on information in the three

GAO Dodd-Frank Reports previously cited.

99. See 2015 GAO DODD-FRANK REPORT, supra note 94, at 18; 2013 GAO DODD-

FRANK REPORT, supra note 94, at 15. The GAO 2014 Dodd-Frank Report did not explicitly

state whether agencies monetized benefits or costs.
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researchers at the Mercatus Center at George Mason University.o00 The

Mercatus Center's Regulatory Report Card assesses the quality of an

agency's analysis and the extent to which the agency claimed to use the anal-

ysis in decisions. The Report Card consists of six criteria derived from Ex-

ecutive Order 12,866 and OMB Circular A-4.101 The Report Card evaluates

how well the agency analyzed the systemic problem, alternatives, benefits,
and costs. It also identifies whether the agency claimed to use any part of the

analysis in decisions and whether the agency clearly explained the role that

net benefits played in its decisions.0 2 Rather than a yes/no checklist, the

Report Card contains a qualitative evaluation of the RIA on each criterion
(Appendix 1 lists the six criteria and the sub-questions considered under each

criterion). 03 The evaluators, economics professors and graduate students

with training in regulatory analysis, award a Likert-scale score ranging from
0 points (no relevant information) to 5 points (complete analysis of all or most

aspects, with potential best practices).10 4 Table 2 lists the scoring standards.

Because of its qualitative nature, the Report Card represents a middle

ground between intensive case studies and checklist systems that merely in-

dicate whether an element of the analysis was present without evaluating its

quality.

100. The Report Card's methodology is fully described in Jerry Ellig & Patrick A.

McLaughlin, The Quality and Use ofRegulatory Analysis in 2008, 32 RISK ANALYsIs 855 (2012).

101. The Report Card originally consisted of twelve criteria. At the end of 2012, it was

revised to align more closely with the four principal regulatory analysis requirements. All the

components of the post-2012 version are also contained in the original version, so scores can

be tabulated for either version using the same data. Regulatoy Report Card, MERCATUS CTR.

GEO. MASON U., www.mercatus.org/reportcards (last visited Oct. 31, 2017) (containing a

spreadsheet using both versions of the Report Card). For a full explanation of both versions

of the Report Card criteria, see Ellig, supra note 23, at 14-16.

102. Ellig, supra note 23, at 14-16.

103. Id. at 16-17.

104. Id
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Table 2. Report Card Scoring Standards05

Score Explanation of Score
5 Complete analysis of all or nearly all aspects, with one or more "best practices"
4 Reasonably thorough analysis of most aspects and/or shows at least one "best practice"
3 Reasonably thorough analysis of some aspects
2 Some relevant discussion, with some documentation of analysis
1 Perfunctory statement, with little explanation or documentation
0 Little or no relevant content

The Report Card evaluated all proposed economically significant pre-
scriptive regulations that cleared OIRA review between 2008 and 2013.106
"Prescriptive" regulations contain mandates or prohibitions.10 7 They are dis-
tinct from budget regulations, which implement federal spending programs
or revenue-collection measures.108

In the regulations evaluated by the Report Card, the best score for the first
four criteria measuring the quality of analysis was 18 of 20 possible points, or
90%.109 The average score was only 10.7 points, or 5 40/o.110 For most regu-
lations, the analysis was seriously incomplete or agencies failed to explain
how they used the analysis to inform decisions.

Figure 1 summarizes the results for the four major elements of RIA. The
criterion with the lowest score is analysis of the systemic problem. Two-
thirds of the regulations scored 2 points or fewer, which indicates that most
regulations had little or no evidence to back up claims of market failure, gov-
ernment failure, or other significant problems. Scores for the other major
elements of regulatory analysis are only slightly better. For all criteria, the
majority of the scores are less than 4 points-the score that indicates reason-
ably complete analysis of most aspects of the criterion.

105. See id. at 17.

106. Id at 10.

107. See Posner, supra note 59; see also Patrick A. McLaughlin & Jerry Ellig, Does OIRA

Review Improve the Quality of Regulatoy Impact Analysis? Evidence from the Bush H Administration, 63

ADMIN. L. REV. 179, 181 (2011).

108. The Report Card evaluated budget regulations in 2008 and 2009 but discontinued

evaluating budget regulations in 2010. SeeJerry Ellig, Patrick A. McLaughlin &John F. Mor-

rall, III, Continuity, Change, and Piorities: The Quality and Use of Regulatory Analysis Across US. Ad-

ministrations, 7 REG. & GOVERNANCE 153, 160 (2013).
109. Ellig, supra note 23, at 18.

110. Id.
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Figure 1. Average Scores for Major Elements of Regulatoy Impact Analysis"'

4
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3 .2 2.7 2.6
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Problern Alternatives Benefits Costs

Two Report Card questions assess how well the agency explained its use
of the analysis in decisions."2 Question 5 asks how well the agency explained
its use of the analysis in any decisions."3 Question 6 asks whether the agency
either selected the alternative with the greatest net benefits or explained why
it chose another option. 14 Any Use Claimed and Cognizance ofNet Benefits both
earned an average of less than one-half the possible points (2.3 and 2.4 points,
respectively).I1s

Figure 2 charts the number of regulations that are accompanied by either
a reasonably thorough explanation of how the agency used the analysis
(score = 4 or 5) or no explanation (score = 0 to 2). Agencies offered reason-
ably thorough explanations of how some part of the analysis affected major
decisions for twenty-nine regulations (22%). For seventy-seven regulations
(59%), they offered no explanation of how any part of the analysis affected

decisions. Similarly, agencies explained how net benefits influenced their
decisions or how other factors outweighed net benefits for forty-two regula-
tions (32%). For seventy-one regulations (55%), agencies neither demon-
strated that they chose the alternative that maximizes net benefits nor ex-
plained why they chose another alternative.1' 6

111. Data are for 130 prescriptive regulations proposed from 2008 to 2013. Id. at 19.
112. Id at 14.

113. Id.

114. Id

115. Id. at 19.

116. Id. at 25-26.
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Figure 2. Frequency ofRegulations with Reasonably Thorough or No Explanation of
How the Agency Used the Analysis 17

120 2 Reasonably thorough explanation (score= 4-5)
* No explanation (score 0-2)

100

77
80 71

0
Any Use Claimed Cognizance of Net Benefits

These results confirm, for recent regulations, the findings of previous re-
search that employed case studies or checklists: many regulatory analyses are
seriously incomplete and are seldom used.

III. WHY THE MEDIOCRE RESULTS?

Incomplete RIA and poor explanation of how it affected decisions are not
confined to one administration. Administrations of either political party
seem equally likely (or unlikely) to conduct robust economic analysis. When
Hahn and Dudley assessed RIAs produced during the Reagan, H.W. Bush,
and Clinton Administrations, they found no statistical evidence of differences
between administrations or over time."18 Similarly, comparing regulations
proposed from 2008 through 2013, studies using Report Card data found no
average difference in the quality or use of RIAs between the W. Bush and
Obama Administrations."19

That is not to say that politics have no effect on the quality or use of RIAs.
Rather, the influence of politics is pervasive and not limited to a single ad-
ministration.120 For example, the quality and use of RIAs varies systemati-
cally with a measure of regulatory agencies' political preferences.121 One

117. Id.at25.
118. Hahn & Dudley, supra note 75, at 206.

119. Ellig, McLaughlin, & Morrall, III, supra note 108; Ellig, supra note 23, at 64.

120. Donald R. Arbuckle, The Role ofAnalysis on the 17 Most Political Acres on the Face of the

Earth, 31 RISK ANALYSIS 884 (2011).

121. Ellig, McLaughlin, & Morrall, III, supra note 108, at 165-67; Ellig, supra note 23, at

65.
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study found that agencies identified by experts as more "conservative"
tended to produce lower-quality analysis in the (Republican) W. Bush Ad-
ministration, and agencies identified as more "liberal" tended to produce
higher-quality analysis. The opposite correlation occurred during the (Dem-
ocratic) Obama Administration.122 Interim final regulations implementing
the two most recent administrations' signature policy priorities-health care
for Obama, homeland security for Bush-also had significantly lower-quality
analysis than did other executive branch regulations.123 Those results are
consistent with Eric Posner's hypothesis that administrations use centralized
review of regulations to control agencies, and an administration demands less
information from agencies that are ideologically closer to the administra-
tion.124 Conversely, Shapiro and Morrall find that regulations that receive
few public comments and are not issued at the end of an administration tend
to have the highest net benefits. They interpret this result to mean that eco-
nomic analysis plays a greater role for regulations that are less politically sen-
sitive. 125

Although politics will always influence regulatory analysis and decisions,
it is unlikely that the election of different office holders will, by itself, lead to
a significant change in the overall quality or use of RIAs. Institutionally,
regulatory agencies tend to define success as the creation of new regulations
that advance their specific mission.126 Presidents may find that they get their
preferred regulatory outcomes by appointing agency heads who zealously
look for new opportunities to regulate.'27 Agencies also tend to have eco-
nomic incentives to supply more output and seek more expenditures than
elected leaders or the median voter would desire.128 All those factors can be

122. Ellig, McLaughlin, & Morrall, III, supra note 108.
123. Jerry Ellig & Christopher Conover, Presidential Priorities, Congressional Contro and the

Quality ofRegulatory Analysis: An Application to Health Care and Homeland Security, 161 PUB. CHOICE

305 (2014).
124. Eric Posner, Controlling Agencies with Cost-Benefit Analysis: A Positive Political Theory Per-

spective, 68 U. CHI. L. REV. 1137 (2001).
125. Shapiro & Morrall, III, supra note 77, at 199.
126. See ANTHoNY DowNs, INSIDE BUREAUcRACY 102-52 (1967); JAMES Q. WILSON,

BUREAUCRACY: WHAT GOVERNMENT AGENcrEs Do AND WHY THEY Do IT 260-62 (1989);
Christopher C. DeMuth & Douglas H. Ginsburg, White House Review ofAgency Rulemaking, 99
HARv. L. REV. 1075 (1986); Susan E. Dudley, Observations on OIRA's Thirtieth Anniversary, 63
ADMIN. L. REv. (SPECIAL ISSUE) 113 (2011).

127. See generally Ryan Bubb & Patrick L. Warren, OptimalAgency Bias and Regulatory Review,
43J. LEGAL STUD. 95 (2014).

128. See generally WILLIAM A. NIsKANEN, JR., BuREAucRAcY AND PUBLIC ECONOMICs
(1994).
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expected to dampen regulators' enthusiasm for conducting analysis that en-
courages them to advance overall welfare rather than their agency's specific
mission.

Significant improvement will likely require institutional changes to the
regulatory process itself. Under the current regulatory process, executive
branch agencies have relatively weak motivation to produce high-quality
analysis and use it in decisionmaking, and most independent agencies have
even less reason to do so.

A. Executive Branch Agencies

Executive Order 12,866 and OMB Circular A-4 offer extensive guidance
on what a regulatory analysis is supposed to include and how regulators are
supposed to use the results. The primary enforcement mechanism is review
by OIRA. The OIRA administrator can return a regulation to an agency
for further consideration if the analysis is inadequate or if the regulators failed
to use the analysis to inform decisions.4 29

Empirical research finds that OIRA review is associated with higher-qual-
ity RIAs and better explanations of how an agency used the RIA to inform
its decisions. The quality and use of regulatory analysis is positively corre-
lated with the length of OIRA review time.130 OIRA's influence in the ad-
ministration (measured by whether the administrator is a political appointee
or an acting administrator) is positively correlated with claimed use of regu-
latory analysis.'3' Prescriptive regulations, whose RIAs receive more miten-
sive OIRA review, tend to have higher-quality RIAs. 32 Thus, the evidence
indicates that effective OIRA review can make a difference.

Nevertheless, OIRA review is a relatively weak enforcement mechanism.
OIRA has a dual role of ensuring that regulations implement both "the Pres-
ident's priorities" and the principles set forth in Executive Order 12,866.133
White House staff sometimes initiate and direct rule writing, rather than just
reacting to the agencies' regulatory proposals.134 Although that practice gives

129. Exec. Order No. 12,866, 58 Fed. Reg. 51,735, 51,742 (Oct. 4, 1993).
130. See generallyJerry Ellig & Rosemarie Fike, Regulatory Process, Regulatoy Reform, and the

Quality ofRegulatoiy ImpactAnalysis, 7J. BENEFIT-COST ANALYSIS 523 (2016); Stuart Shapiro &

John Morrall, Does Haste Make Waste? How Long Does It Take to Do a Good Regulatory Impact Anal-

ysis?, 48 ADMiN. & Soc'Y 367 (2016).
131. Ellig & Fike, supra note 130; Ellig, supra note 23, at 73-75.
132. McLaughlin & Ellig, supra note 107.

133. Exec. Order No. 12,866, 58 Fed. Reg. at 51,742-43.

134. John Graham, Saving Lives Through Administrative Law and Economics, 157 U. PA. L.

REv. 395, 395 (2008); see also Lisa S. Bressman & Michael P. Vendenbergh, Inside the
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the president greater control over the specific content of regulations, it also
effectively prevents OIRA from credibly threatening to return a regulation
because of low-quality analysis. Because White House staff, and perhaps
even the president, have already decided to allow the regulation to proceed,
the OIRA administrator knows that any attempt to block a regulation initi-
ated by the White House likely would lose on appeal. As one former federal
economist noted after senior managers altered his cost and benefit estimates
in an RIA, "Those in OMB who thought the benefits and costs were poorly
estimated were told by the White House to back off."135

Even when a rule is not initiated by the White House, administration of-
ficials can heavily influence the rule's development. Regarding former
OIRA administrator Susan Dudley,

[W]hen she became OIRA administrator, even though she had worked in OIRA

previously, it was an "eye-opener" to see how the West Wing works, and the number

of people who were interested in the issues addressed by draft regulations. She said the

political appointees in the White House realize that regulations are an important policy

tool, and they all want to be involved. By the time the OIRA adprinistrator gets

confirmed in an administration (which is usually one of the last positions to be

confirmed), she said the White House offices are somewhat used to playing a decisional

role in regulations, and it can be difficult for the OIRA administrator to take control.136

If OIRA cannot credibly threaten to block a regulation and major deci-
sions have already been made, the agency has little incentive to produce a
high-quality RIA.

OIRA's staff has shrunk significantly since it first received responsibility
for regulatory review in 1981. Since then, the office has acquired major new
responsibilities, such as production of the annual report to Congress on the
benefits and costs of federal regulations. Other responsibilities, such as re-
view of agency information collection requests under the Paperwork Reduc-
tion Act, have not diminished. Yet despite the increase in workload, OIRA's
staff has steadily shrunk, from ninety people in 1981 to about forty-five in
2013, whereas the number of regulators in agencies has grown by 5l1%. Reg-
ulatory staff outnumbers OIRA's staff by almost 5,000 to 1.137

Administrative State: A Critical Look at the Practice ofPresidential Control, 105 MICH. L. REV. 47 (2006);
Elena Kagan, PresidentialAdministration, 114 HARv. L. REV. 2245 (2001).

135. Williams, supra note 60, at 9.

136. CURTIS COPELAND, LENGTH OF RULE REVIEWS BY THE OFFICE OF INFORMATION

AND REGULATORY AFFAIRS 47 (2013).

137. For figures used to calculate regulatory agency staff growth, see SUSAN DUDLEY &
MELINDA WARREN, SEQUESTER'S IMPACT ON REGULATORY AGENCIES MODEST (2013). The

calculation excludes the Transportation Security Administration, which hired tens of thou-

sands of airport inspectors when the federal government took over airport security screening
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B. Independent Agencies

Most independent agencies face even weaker incentives to produce high-
quality economic analysis than executive branch agencies face.

Independent agencies are subject to few of the provisions of Executive Or-
der 12,866, which requires independent agencies to prepare regulatory plans
for inclusion in the Unified Regulatory Agenda but makes no provision for
OIRA review of their regulations. Apparently, no president has wanted to
litigate whether the President has authority to compel agencies to produce
RIAs and review agency regulations. Sally Katzen, the OIRA administrator
who drafted Executive Order 12,866, notes that legal advisors to authors of
the executive orders on regulatory analysis in both the Reagan and Clinton
Administrations "concluded that the [P] resident had authority to review the
rules of the [independent regulatory agencies], and the decision not to do so
was essentially for political reasons-namely, deference to Congress, which
traditionally views the [independent regulatory commissions] as 'its' agen-
cies, not the [P]resident's."138 After reviewing several Justice Department
Office of Legal Counsel opinions on the question, Curtis Copeland questions
whether OIRA has authority to review independent agency rules but concurs
that presidents have avoided the issue to avoid confrontation with Con-
gress.139 C. Boyden Gray, a co-drafter of President Reagan's executive order
on regulatory analysis and review, recently examined more than fifty years
of opinions from the justice Department's Office of Legal Counsel that con-
clude the President has the authority to require independent agencies to com-
ply with executive orders of general applicability.140 President Obama's Ex-
ecutive Order 13,579 requested that independent agencies perform RIAs
and retrospective analysis of existing regulations, but it included no enforce-
ment mechanism and no provisions requiring OIRA reviews of independent
agency regulations or regulatory analysis.141

after 9/11. The Office of Information and Regulatory Affairs (OIRA) staff figure for 1981 is

fromJerry Brito & Veronique de Rugy, Midnight Regulations and Regulatory Review, 61 ADMIN. L.

REv. 163, 184 (2009). The 2013 OIRA staff figure was supplied in an e-mail from Susan

Dudley. Letter from Susan Dudley, Dir., Regulatory Studies Ctr., George Wash. Univ., to

Authors (Aug. 5, 2013) (on file with authors).

138. Sally Katzen, Cost-BeneftAnalysis: Where Should We Go from Here?, Essay, 33 FORDHAM

URB. LJ. 1313 (2005).

139. COPELAND, supra note 16, at 20-25.

140. C. Boyden Gray, The President's Constitutional Power to Order Benefit-Cost Analysis and

Centralized Review of Independent Agency Rulemaking 6 (Mercatus Ctr. at George Mason Univ.,
Working Paper, 2017).

141. Exec. Order No. 13,579, 76 Fed. Reg. 41,587 (2011).

2017] 753



ADMNISTRATIVELAWREVIEW

Several statutory analytical requirements apply to independent as well as
executive branch agencies.142 Those requirements cover much narrower as-
pects of regulatory analysis than the executive orders cover.

The Paperwork Reduction Act, for example, requires regulatory agencies
to estimate the size of the paperwork burden associated with any requests for
information from the public, including paperwork burdens created by regu-
lations.143 Paperwork burdens, however, are only a subset of the costs of
regulation.

The Regulatory Flexibility Act requires regulatory agencies to determine
whether a regulation would have a significant effect on a substantial number
of small businesses, governments, or nonprofit institutions.144 If it would, the
agency must consider alternatives that would minimize the effect on those
small entities. The Small Business Administration's Office of Advocacy mon-
itors agency compliance with the Regulatory Flexibility Act and assists agen-
cies with the required analysis.145 An agency's Regulatory Flexibility Act
analysis should provide information about the incidence of regulatory costs

(particularly how they affect entities of different sizes) and alternatives that
the agency considered. But those are only two of the topics a good RIA
should cover. Because the agency determines whether a regulation has a
significant effect on small entities, the agency effectively decides whether it
must undertake a full Regulatory Flexibility Analysis. A recent study found
that agencies prepared a full Regulatory Flexibility Act analysis for only 8%
of all rules and 38% of major rules issued from 1996 through 2012.146

Some independent regulatory agencies are subject to statutes directing
them either to conduct benefit-cost analysis or to consider benefits and costs
for certain types of regulations. Little scholarly research explicitly examines
the effects of those statutory requirements. Some agencies have avoided con-
ducting benefit-cost analysis by claiming that language requiring them to
"consider" benefits and costs does not require them to conduct an analysis.14 7

The Securities and Exchange Commission (SEC) is an interesting excep-
tion. In 1999, Congress amended the SEC's authorizing statute to require

142. For a thorough review, see Hester Peirce, Economic Analysis by Federal Financial Regu-

lators, 9J.L. EcoN. & POL'Y 569 (2013).
143. 44 U.S.C. §§ 3501-3520 (2012).
144. 5 U.S.C. §§ 601-612 (2012).
145. See OFFICE OF ADVOCACY, SMALL Bus. ADMIN., REPORT ON THE REGULATORY

FLEXIBIITY ACT, 2016 17-36 (2016).

146. Connor Raso, Agency Avoidance ofRulemaking Procedures, 67 ADMIN. L. REV. 101, 134-

35 (2015).
147. COPELAND, supra note 16, at 56-57.
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that the SEC consider whether a regulatory action "will promote efficiency,
competition, and capital formation." 48 The House Commerce Committee's
report on that legislation expressed the expectation that "the Commission
shall analyze the potential costs and benefits of any rulemaking initiative, in-
cluding whenever practicable, specific analysis of such costs and benefits.
The Committee expects that the Commission will engage in rigorous analysis
pursuant to this section."14 9 The SEC has lost multiple court cases in recent
years as a result of incomplete economic analysis.so In March 2012, the
SEC's general counsel and chief economist issued new guidance that pledged
to improve the quality of economic analysis and follow the "spirit" of Exec-
utive Order 12,866 and OMB Circular A-4.'51 Before issuance of that guid-
ance, SEC regulatory impact analyses were much less complete than those
prepared by executive branch agencies.5 2 Some legal scholars take issue
with the courts' interpretation of the SEC's statutory language. The SEC
itself contends that it is not required to conduct benefit-cost analysis.'5 3 But
the SEC's response to the court decisions suggests that judicial review can
create a powerful incentive for better RIA; the quality of the SEC's economic
analysis has improved measurably since the guidance was issued.154

IV. EXISTINGJUDICIAL REVIEW REQUIREMENTS FOR AGENCY
ECONOMIC ANALYSES

Judicial review of agency economic analyses is far from a novel develop-
ment. For at least thirty years, federal courts have entertained challenges to

148. 15 U.S.C. § 77b(b) (2012).
149. H.R. REP. No. 104-662, at 39 (1996).

150. See, e.g., Bus. Roundtable v. SEC, 647 F.3d 1144 (D.C. Cir. 2011); American Equity

v. SEC, 572 F.3d 923 (D.C. Cir. 2009); Chamber of Commerce v. SEC, 443 F.3d 890 (D.C.

Cir. 2006); Chamber of Commerce v. SEC, 412 F.3d 133 (D.C. Cir. 2005); cf Jerry Ellig &
Hester Peirce, SEC Regulatory Analysis: A Long Way to Go, and a Short Time to Get There, 8 BROOK.

J. CORP. FIN. & CoM. L. 361 (2014) (comparing the quality of the Securities and Exchange

Commission (SEC) economic analysis with that of executive branch agencies).

151. Memorandum from the SEC's Div. of Risk, Strategy & Fin. Innovation & the Office

of Gen. Counsel to the Staff of the Rulemaking Divs. & Offices (Mar. 16, 2012) [hereinafter

SEC Guidance], http://www.sec.gov/divisions/riskfin/rsfi-guidance-econ-analy-secrule-

making.pdf.

152. See generally Ellig & Peirce, supra note 150.

153. See summaries of arguments in COPELAND, supra note 16, at 41, 58-60; Peirce, supra

note 142, at 583-84.

154. See generally Jerry Ellig, Improvements in SEC Economic Analysis After Business

Roundtable: A Structured Assessment (Mercatus Ctr. at George Mason Univ., Working Paper,
2016).
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regulations premised on the argument that the issuing agencies overlooked
relevant evidence or reached erroneous conclusions when examining the
rules' economic effects. Nevertheless, the case law is exceedingly unclear on
two distinct issues:

1. To what extent will a reviewing court assess an agency's rule in
light of the findings of an RIA that is not statutorily mandated?

2. How rigorously will a reviewing court assess an agency's eco-
nomic analysis?

This Part explores the existing cases and elaborates on these two uncer-
tainties in the case law. It then examines some of the consequences associ-
ated with this lack of clarity and considers potential solutions.

A. Arbitray and Capricious and Substantial Evidence Review

Under § 706(2)(A) of the Administrative Procedure Act (APA), a court
must set aside an agency rule that it deems to be "arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law."155 For agency
decisions reached using the formal procedures of 5 U.S.C. §§ 556-557 (that
is, formal rulemaking and formal adjudication), a court must set aside a con-
clusion that is "unsupported by substantial evidence."15 6 In certain statutes,
Congress specifies that agency action will be reviewed under the "substantial
evidence" standard, even in cases in which the agency has not used formal
decisionmaking procedures.157

What it means for a rule to be arbitrary and capricious is not immediately
apparent from the text of the statute, and the meaning the courts give to
those words has evolved over time and largely depends on the type of rule
being reviewed. As ProfessorJud Mathews has shown, the stringency of the
arbitrary and capricious standard has ebbed and flowed in the seventy years
since the APA was enacted. Initially, the standard was understood to require
a very high degree of deference to agencies, much like the "rational basis"
test courts apply when reviewing the constitutionality of most statutes issued
by Congress.158 In the 1960s, the U.S. Court of Appeals for the District of

155. 5 U.S.C. § 706(2)(A) (2012). This standard of review extends more broadly than so-

called Chevron deference, which applies solely to an agency's interpretation of statutory lan-

guage. See Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843 (1984).

Arbitrary and capricious review, by contrast, is applied to the agency's factual findings and

ultimate conclusions.

156. 5 U.S.C. § 706(2)(E).

157. See, e.g., 29 U.S.C. § 655(f) (2012); 42 U.S.C. § 6306(b)(2) (2012).

158. Jud Mathews, Searching for Proportionality in US. Administrative Law, in THEJUDGE AND
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Columbia Circuit ratcheted up the level of scrutiny, articulating what came
to be known as the "hard look" standard of review.159 In its famous Motor
Vehicles Manufacturers Ass'n v. State Farm Mutual Automobile Insurance Co., 160 the
U.S. Supreme Court essentially embraced this hard look standard,161 closely
examining the rulemaking record and concluding that an agency acted arbi-
trarily and capriciously in failing to consider a potentially viable alternative
approach.6 2 Although the Supreme Court has never repudiated the State
Farm holding, administrative law scholars have suggested that courts have
been reluctant to apply the rigorous standard it establishes,163 and more re-
cent cases have shown considerably greater deference when reviewing
agency rules.164

In addition to its evolution over time, the arbitrary and capricious stand-
ard often looks somewhat different depending on the context in which courts
apply it. Specifically, when reviewing a rulemaking record characterized by
exceedingly complex fact-finding that calls on insights of the natural sciences
or other highly technical disciplines, the courts will generally apply a defer-
ential standard of review that involves, primarily, policing for procedural ir-
regularities rather than reassessing the evidence considered by the agency.16 5

THE PROPORTIONATE USE OF DISCRETION: A COMPARATIVE STUDY 160, 169 (Sofia Ran-

chordis & Boudewijn Willem Nicolaas de Waard eds., 2015); see, e.g., Nat'1 Broad. Co. v.

United States, 319 U.S. 190 (1943) ("Our duty is at an end when we find that the action of

the Commission was based upon findings supported by evidence, and was made pursuant to

authority granted by Congress.").

159. Mathews, supra note 158, at 16; see also Nat'1 Ass'n of Food Chains, Inc. v. Interstate

Commerce Comm'n, 535 F.2d 1308, 1314 (D.C. Cir. 1976); Greater Bos. Television Corp.

v. FCC, 444 F.2d 841, 851 (D.C. Cir. 1970).

160. Motor Vehicles Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983).

161. Mathews, supra note 158, at 22.

162. State Farm, 463 U.S. at 51, 56.

163. Michael Herz, The Rehnquist Court andAdministrative Law, 99 Nw. U. L. REV. 297, 314

(2004); Mathews, supra note 158, at 30-3 1.

164. See, e.g., FCC v. Fox Television Stations, Inc., 556 U.S. 502, 513-14 (2009) ("We

have made clear, however, that 'a court is not to substitute its judgment for that of the

agency' . . . and should 'uphold a decision of less than ideal clarity if the agency's path may

reasonably be discerned."' (internal citations omitted)).

165. Bait. Gas & Elec. Co. v. Nat. Res. Def. Council, Inc., 462 U.S. 87, 103 (1983)

("When examining [a] scientific determination, as opposed to simple findings of fact, a re-

viewing court must generally be at its most deferential."); Ethyl Corp. v. EPA, 541 F.2d 1, 36

(D.C. Cir. 1976) ("The enforced education into the intricacies of the problem before the

agency is not designed to enable the court to become a superagency that can supplant the

agency's expert decision maker. To the contrary, the court must give due deference to the

agency's ability to rely on its own developed expertise. The immersion in the evidence is
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Thus, the term arbitray and capricious masks a high degree of complexity in
the underlying case law, which features a spectrum of standards ranging from
the highly deferential level of review for technically complex rulemakings to
the very searching review conducted by courts applying the hard look stand-
ard. In this light, the applicability of the arbitrary and capricious standard
provides little clarification as to what level of scrutiny a reviewing court will
actually apply.

Substantial evidence, in turn, is a nominally more searching standard of
review. It requires the agency to show not only that its decision was neither
arbitrary nor capricious, but also that it reached a reasonable conclusion on
the basis of the evidence adduced in the rulemaking proceedings (without
reference to any extrinsic evidence the parties had no opportunity to re-
fute).166 In practice, however, as courts developed the hard look doctrine
under the arbitrary and capricious standard, the substantial evidence and
arbitrary and capricious standards of review largely converged, and several
courts of appeals have suggested that the two standards are effectively indis-
tinguishable when applied to rules adopted pursuant to notice-and-comment
procedures.6 7 As then-Professor Scalia suggested, the distinction between
the two standards arguably derives not from a more rigorous examination of
the evidence but rather from the more circumscribed universe of evidence
on which the agency can rely under the substantial evidence standard.168

B. Reviewability ofAgency Economic Analyses

As a general matter, an agency prepares an economic analysis because of
one of the following three sets of circumstances: (1) the authorizing statute
mandates that the agency analyze the costs, benefits, or both of its proposed

designed solely to enable the court to determine whether the agency decision was rational and

based on consideration of the relevant factors." (internal citations omitted)).
166. Antonin Scalia & Frank Goodman, Procedural Aspects of the Consumer Product Safety Act,

20 UCLA L. REv. 899, 934 (1973).
167. See, e.g., Pac. Legal Found. v. DOT, 593 F.2d 1338, 1343 (D.C. Cir. 1979); Associ-

ated Indus. of N.Y. State, Inc. v. DOL, 487 F.2d 342, 349-50 (2d Cir. 1973).
168. Scalia & Goodman, supra note 166, at 934. For purposes of this paper, we take no

position on whether the substantial evidence standard features more searching analysis on
judicial review than does the arbitrary and capricious standard. Although the handful of cases
decided under the substantial evidence standard considered in this Article undertook a rela-
tively rigorous review of the agency's evidence, akin to the cases applying a very searching
version of the arbitrary and capricious standard, the sample of cases is too small to support
any definitive conclusions.

758 [69:4



JUDICIAL REVIEW OF REGULATORY IMPACTAALYSIS

regulations, (2) a cross-cutting statute or executive order (most notably, Ex-
ecutive Order No. 12,866) requires an economic analysis,169 or (3) the agency
elects to prepare an economic analysis even though it is not required by stat-
ute or executive order. As will be examined in greater detail, for economic
analyses mandated by statute, courts are clearly authorized to review the un-
derlying factual findings and the agency's conclusions, although the rigor of
review often varies. For RIAs required by Executive Order 12,866 or eco-
nomic analyses undertaken voluntarily by agencies, the scope of judicial re-
view is uncertain under existing case law.

1. Statutorily Mandated Economic Analyses

Both executive branch agencies and so-called independent regulatory
agencies (which are exempt from the relevant requirements of Executive Or-
der 12,866) are occasionally directed by statute to undertake some analysis
of regulatory costs, benefits, or both and factor that analysis into the decision
reached.170 This requirement is by no means universal, and many statutes
are silent with respect to whether the agency is to consider regulatory costs

169. In addition to the requirement to prepare an RIA for an economically significant

regulation under Executive Order 12,866, the agency might be required to prepare an analysis

under one or more of the following statutes: (1) the Regulatory Flexibility Act, 5 U.S.C.

§§ 601-612 (2012), which requires agencies to describe how their proposed and final rules will

affect small entities, id. at §§ 603-604; (2) the Unfunded Mandates Reform Act, 2 U.S.C.

§§ 1501-1571 (2012), which requires agencies to analyze rules that impose unfunded man-

dates on state, local, or tribal governments exceeding $100 million in annual economic im-

pact, id at §§ 1532; and (3) the Paperwork Reduction Act, 44 U.S.C. §§ 3501-3521 (2012),

which requires agencies to estimate paperwork burdens imposed on the regulated public and

provide some justification for such burdens, id at §§ 3506-3507. Although those statutes also

impose important analytical burdens on agencies, their applicability is limited to specific sce-

narios. As such, this Article will not focus on those additional analytical requirements.

170. In a 2013 report for the Administrative Conference of the United States, Curtis

Copeland showed that, contrary to popular perception, many independent regulatory agen-

cies are already required by statute to perform some form of benefit-cost analysis. COPELAND,
supra note 16, at 38-55 (noting that the SEC, Commodity Futures Trading Commission, Fed-

eral Reserve Board, Office of the Comptroller of the Currency, Consumer Financial Protec-

tion Bureau, Consumer Product Safety Commission, and FTC all must consider regulatory

costs and benefits under certain statutory regimes). That point was driven home by the D.C.

Circuit's decision in Business Roundtable v. SEC, 647 F.3d 1144 (D.C. Cir. 2011), wherein
the court struck down a rule issued by the SEC in part as a consequence of various flaws

associated with its economic analysis. Id. at 1149-56.
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and benefits and, if so, whether the agency is to factor them into its deci-
sionmaking.'7' Other statutes, such as the Endangered Species Act17 2 and
the Clean Air Act,173 actually prohibit agencies from considering economic
costs when setting policy in certain areas.174

When a mandate to consider regulatory costs or benefits exists, the weight
that the agency is to place on such evidence when making decisions varies
significantly from statute to statute. In some cases, the agency must assess
the problem it intends to solve and present evidence demonstrating that a
"significant" risk exists to justify regulating;7 5 once the agency has ade-
quately fulfilled that requirement, it can then regulate to the level it deems
appropriate even if the regulatory costs significantly outstrip the benefits.'76

Other statutes require the agency to act if it is "feasible" to do so, wording
that is generally interpreted to foreclose regulations that would impose crip-
pling burdens on regulated entities (and therefore would prove "economi-
cally infeasible").77 Still other statutes require agencies to "consider" bene-
fits and costs without indicating what level of disproportion between such
benefits and costs will prove fatal to a regulation.7 8

Finally, certain statutes impose a benefit-cost balancing requirement.79

171. Cass R. Sunstein, Cost-BenefitDefault Principles, 99 MICH. L.REv. 1651, 1668 (2001).

172. 16 U.S.C. § 1531 (2012).

173. 42 U.S.C. § 7401 (2012).
174. Endangered Species Act, 16 U.S.C. § 1533(b)(1)(A); Clean Air Act, 42 U.S.C.

§ 7409(b); Whitman v. Am. Trucking Ass'n, 531 U.S. 457, 470 (2001) (holding that the Envi-

ronmental Protection Agency (EPA) is not to consider costs in setting the National Ambient

Air Quality Standards); Ariz. Cattle Growers Ass'n v. Salazar, 606 F.3d 1160, 1172 (9th Cir.

2010) ("The decision to list a species as endangered or threatened is made without reference

to the economic effects of that decision."); Sunstein, supra note 171, at 1663-64.

175. See Indus. Union Dep't, AFL-CIO v. Am. Petroleum Inst., 448 U.S. 607, 642 (1980).

176. Sunstein, supra note 171, at 1664.

177. Id. at 1665-66; see Quivira Mining Co. v. U.S. Nuclear Regulatory Comm'n, 866

F.2d 1246, 1250 n.4 (10th Cir. 1989) ("Feasibility analysis in the environmental context re-

quires an agency to protect public health to the maximum extent possible, constrained solely

by what is economically or technically feasible.").

178. Sunstein, supra note 171, at 1666; see Quivira Mining Co., 866 F.2d at 1250 ("Cost-

benefit rationalization, a considerably looser cost-benefit approach [as compared to cost-ben-

efit optimization], requires the agency merely to consider and compare the costs and benefits

of various approaches, and to choose an approach in which costs and benefits are reasonably

related in light of Congress' intent."); Am. Mining Cong. v. Thomas, 772 F.2d 617, 631 (10th

Cir. 1985).

179. Sunstein, supra note 171, at 1666-67; see Quivira Mining Co., 866 F.2d at 1250 ("Cost-

benefit optimization, the strictest type ofcost-benefit analysis, requires quantification of costs

and benefits and a mathematical balancing of the two to determine the optimum result.").
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As a general matter, these statutes fail to distinguish between the two possible
approaches to ensuring that the benefits outweigh the costs.180 The first ap-
proach would simply require that the total dollar value of the regulatory ben-
efits exceed that of the costs (for example, a regulation with $101 million in
benefits and $100 million in costs is justified). The second approach would
require the agency to maximize net benefits (for example, the aforemen-
tioned regulation is not justified if another approach would produce $150
million in benefits and $100 million in costs).

Where a statute mandates some form of economic analysis, courts can re-
view the substance of the agency's decision (for example, to ensure that the
agency selected the lowest cost alternative where the statute requires that re-
sult).'8a An entirely separate issue is the thoroughness with which the agency
assessed the underlying record in defining the problem, assessing alternatives,
and analyzing benefits and costs. As will be explored in greater detail in
subsequent parts, courts often review the quality of the agency's analysis in
addition to (or in lieu of) examining the substance of the agency's rule. Thus,
a court might set aside an agency rule because of flaws in the underlying
economic analysis (for example, failing to marshal evidence of an underlying
problem, ignoring a viable regulatory alternative, or overlooking relevant ev-
idence bearing on regulatory benefits or costs) without taking a position on
what the substance of the rule should be. 182

2. Regulatory Impact Analyses Prepared Under Executive Order 12,866

Executive Order 12,866 requires executive branch agencies to perform a
full RIA for any "economically significant" regulation and assess the benefits

180. Specifically, the relevant statutes typically require agencies to regulate an activity

that poses an "unreasonable" risk, which courts have interpreted to require that the benefits

exceed the costs. See, e.g., Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C.

§ 136(a) (2012); Toxic Substances Control Act, 15 U.S.C. § 2605(a) (2012); Sunstein, supra note

171, at 1666-67. Courts have not, however, interfered with the agency's selection among a

range of potential options with benefits exceeding costs (e.g., requiring that the agency select

the option with the largest net benefits or the option with the smallest regulatory costs).

181. See, e.g., Corrosion Proof Fittings v. EPA, 947 F.2d 1201, 1215 (5th Cir. 1991) (not-

ing that the Toxic Substances Control Act requires the EPA to use "the least burdensome

regulation to achieve its goal of minimum reasonable risk").

182. See Masur & Posner, supra note 6, at 13 ("Judicial review of [benefit-cost analysis]

can be divided into two components, one procedural and the other substantive. . . . Judicial
review is an accounting procedure that any judge can undertake. It is no harder than verifying

that the deadlines for notice-and-comment rulemaking have been obeyed.").
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and costs of significant regulations.183 As noted previously, Executive Order
12,866 and OMB Circular A-4 require the agency to assess the nature and
significance of the problem it seeks to solve, develop alternative solutions,
and compare the benefits and cost of alternative courses of action.184 Those
documents also require agencies to design regulations in the most cost-effec-
tive manner and regulate only when the benefits of regulation justify the
costs.

The executive order explicitly states that it does not create any right to
judicial review or curtail any preexisting right to judicial review.185 Hence, a
party that perceives some flaw in the agency's RIA has no right to challenge
the agency's findings directly in court. Nevertheless, if the agency cites the
RIA in justifying the rule it ultimately adopts, the agency has injected the
RIA into the rulemaking record and therefore made it fair game for chal-
lenging the rule.18 6

Unfortunately, the prohibition on judicial review contained in the execu-
tive order has created some measure of confusion.8 7 In a handful of in-
stances, courts have been reluctant to review the findings of RIAs, even in
those cases in which the agency has relied on those findings in preparing a
final rule.188 The better reading of the cases, however, is that at least those
aspects of an RIA on which an agency has relied in formulating a rule are

183. Exec. Order No. 12,866, 58 Fed. Reg. 51,735, 51,738, 51,741 (Oct. 4, 1993).

184. See supra notes 13-14 and accompanying text.

185. Exec. Order No. 12,866, at 51,744.

186. See Nat'1 Ass'n of Home Builders v. EPA, 682 F.3d 1032, 1040 (D.C. Cir. 2012);
Am. Equity Inv. Life Ins. Co. v. SEC, 613 F.3d 166, 177 (D.C. Cir. 2010); Michigan v.
Thomas, 805 F.2d 176, 187 (6th Cir. 1986); Cecot & Viscusi, supra note 7, at 591.

187. In this light, perhaps executive branch agencies decline to explain how the RIA

affected their decisions for most economically significant regulations out of an abundance of

caution. See supra Part V.B.

188. In these cases, the courts have often assumed, for the sake of argument, that the

findings of the RIA are reviewable and have upheld the agencies' conclusions without defini-

tively ruling on the question of reviewability. See Nat'1 Truck Equip. Ass'n v. Nat'l Highway

Traffic Safety Admin., 711 F.3d 662, 670 (6th Cir. 2013); Fla. Manufactured Hous. Ass'n v.

Cisneros, 53 F.3d 1565, 1579 (11th Cir. 1995) ("HUD also contends that the RIA is not an

appropriate object of attack because it was undertaken pursuant to an Executive Order solely

as an internal managerial tool for the federal government.... We need not resolve this dispute

about the rulemaking record, because HUD's reliance on its cost and benefit figures as support

for the new wind standards is not arbitrary and capricious, even assuming that the manufac-

turers' Application for Stay and the two economic reports accompanying it are included as

part of the rulemaking record.").
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reviewable by the courts.189 Indeed, no logical reason exists for a court to
treat information contained in an RIA any differently from other information

on which an agency has relied and made part of the record on review.

Finally, in a handful of cases, certain courts have implied (without explic-

itly holding) that an agency that completely ignores relevant findings of an

RIA acts arbitrarily and capriciously.190 In Public Citizen, Inc. v. Mineta,191 the
court relied on information cited in the agency's benefit-cost analysis to in-

validate the final rule, notwithstanding that the agency did not include that
information in its final rule.192 In R.J. Reynolds Tobacco Co. v. Federal Drug Ad-

ministration,s9 3 a First Amendment case dealing with a requirement that ciga-
rette companies place graphic warning labels on products, the court relied

on the findings of an RIA (which showed that such labels reduced smoking

rates by a mere 0.088%) to decide that the speech restriction did not survive

intermediate scrutiny.194 Unfortunately, the number of cases is too small a

sample from which to draw any definitive conclusion, especially since k.
Reynolds Tobacco Co. does not involve traditional arbitrary and capricious re-

view of an agency rule relying on economic analysis, and neither case artic-

ulates a standard by which to assess rules that overlook relevant findings con-

tained in an RIA.
Accordingly, both agencies and litigants face a degree of uncertainty with

respect to the reviewability of RIAs prepared under Executive Order 12,866.
If the agency ignores the RIA in formulating a regulation, it seems clear that

a litigant cannot raise a challenge to the underlying rule on the basis of a flaw

in the RIA. If the agency relies on the findings of the RIA to support the

rule, however, the information in the RIA on which the agency relied and

the conclusions drawn from the RIA almost certainly form a basis forjudicial

review. If the agency completely ignores the findings of the RIA, the courts

might consider the agency's ultimate conclusions in light of the RIA and set

aside the final rule if it is inconsistent with the RIA's conclusions, although

the case law is not definitive on this point.

189. See, e.g., Testimony ofRonald M. Levin, William R. Orthwein Distinguished Professor ofLaw,

Washington University in St. Louis: Hearing on "Examining the Proper Role ofJudicial Review in the Federal

Regulatoy Process" Before the Subcomm. on Regulatory Affairs & Fed. Mgmt. of the S. Comm. on Homeland

Sec. and Governmental Affairs, 114th Cong. 4 (2015) (statement of Ronald M. Levin, William R.

Orthwein Distinguished Professor of Law, Washington University in St. Louis) [hereinafter

Levin Testimony].

190. Cecot & Viscusi, supra note 7, at 577, 603-05.

191. 340 F.3d 39 (2d Cir. 2003).
192. Id at 56-58 & n.28.
193. 696 F.3d 1205 (D.C. Cir. 2012).
194. Id at 1220-21.
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3. Voluntarily Prepared Economic Analyses

Even if an agency is not subject to an economic analysis requirement im-
posed by statute or executive order, the agency may opt to assess the under-
lying problem the rule seeks to solve or discuss the benefits and costs of the
regulation and alternatives. For instance, although several independent reg-
ulatory agencies are exempt from the requirements of Executive Order
12,866 and are not required by statute to produce similar analysis, those
agencies state that they have voluntarily integrated certain aspects of benefit-

cost analysis into their decisionmaking framework.195

The case law provides no clear answer on whether an elective economic
analysis is subject to judicial review. Presumably, the standard is identical to
that for RIAs conducted under Executive Order 12,866: if the agency relies
on the economic analysis in formulating the final rule, then those aspects on
which the agency has relied almost certainly are subject to judicial review.196

If the agency completely ignores relevant findings of an RIA, its rule might
be subject to challenge if it is inconsistent with those findings.

C. Standard ofReview for Agency Economic Analyses

As with any other evidence that forms the basis for an agency's final deci-
sion, economic analyses deemed subject to judicial review are examined un-
der the arbitrary and capricious standard (unless the substantial evidence

195. COPELAND, supra note 16, at 49 ("[T]he [National Research Council] is not statu-

torily required to prepare regulatory analyses as part of its rulemaking process, but has been

voluntarily conducting them since 1976, and has been voluntarily complying with the general

regulatory analysis requirements applicable to Cabinet departments and independent agen-

cies since OMB began issuing regulatory analysis guidance in 1981."); COPELAND, supra note

16, at 103 ("FCC officials said it is now understood that [benefit-cost analysis] is 'an expected

part of the agency's decision making,' and that when the Office of the General Counsel re-

views rules for compliance with the Administrative Procedure Act (APA) and other statutes,
they now look to see that the rule contains evidence of having considered costs and benefits.").

196. Compare Am. Equity Inv. Life Ins. Co. v. SEC, 613 F.3d 166, 177 (D.C. Cir. 2010)

("[W]e must reject the SEC's argument that no error occurred because the SEC was not re-

quired by the Securities Act to conduct a § 2(b) analysis. 'The grounds upon which an admin-

istrative order must be judged are those upon which the record discloses that its action was

based.' . . . The SEC conducted a § 2(b) analysis when it issued the rule with no assertion that

it was not required to do so. Therefore, the SEC must defend its analysis before the court

upon the basis it employed in adopting that analysis."), with Nat'l Truck Equip. Ass'n v. Nat'l

Highway Traffic Safety Admin., 711 F.3d 662, 670 (6th Cir. 2013) (declining to review an

RIA conducted under Executive Order 12,866 because it "does not create judicially enforce-

able rights" but nevertheless concluding that the agency's analysis was adequate).
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standard applies, either because the agency used formal decisionmaking pro-
cedures or because the authorizing statute calls for such review). 197 As this
paper explored in Part IV.A, however, what that means in practice is far
from clear.

This is especially true of judicial review of agency economic analyses,
given the wide variety of statutory provisions that mandate some study or
consideration of economic costs and benefits. A court will likely undertake a
more searching inquiry in those instances in which Congress has explicitly
required agencies to conduct certain types of economic analysis or imposed
a relatively strict benefit-cost balancing requirement. For instance, an
agency probably must marshal more evidence to demonstrate that a rule's
benefits exceed its costs than to show that a specific approach is feasible. In
addition, although no case law is squarely on point, a court would likely ex-
hibit a high degree of deference in reviewing an RIA prepared pursuant to
Executive Order 12,866 or an economic analysis voluntarily undertaken by
the agency when the authorizing statute contains no mandate to consider
alternatives, benefits, or costs.

Regardless of the degree to which the court delves into the substance of
an agency's rule, courts have demonstrated an ability to scrutinize the pro-
cedural aspects of the agency's decisionmaking and assess the evidence used
to identify an underlying problem, explore alternative approaches, and
demonstrate regulatory benefits and costs. Reasons cited by reviewing courts
for reversing and remanding agencies' rules based on flaws in the underlying
economic analysis include the following:

* Failing to consider an important aspect of the problem con-
fronted 98

* Overlooking a viable regulatory alternative'99

* Ignoring evidence bearing on regulatory alternatives or costs and
benefits underlying those alternatives (including those submitted
by outside entities during the notice-and-comment process)200

* Making illogical or internally contradictory findings of fact20 1

197. 5 U.S.C. § 706(2)(A) (2012).
198. See, e.g., Bus. Roundtable v. SEC, 647 F.3d 1144, 1153-54 (D.C. Cir. 2011); Am.

Equity Inc. LifeIns., 613 F.3d at 177-78 (D.C. Cir. 2010); Advocates for Highway & Auto Safety

v. Fed. Motor Carrier Safety Admin., 429 F.3d 1136, 1147 (D.C. Cir. 2005).

199. See, e.g., Pub. Citizen, Inc. v. Mineta, 340 F.3d 39, 58 (2d Cir. 2003); Corrosion

ProofFittings v. EPA, 947 F.2d 1201, 1217 (5th Cir. 1991).

200. See, e.g., Bus. Roundtable, 647 F.3d at 1150-51; Chamber of Commerce v. SEC, 412

F.3d 133, 144-45 (D.C. Cir. 2005); Competitive Enter. Inst. v. Nat'1 Highway Traffic Safety

Admin., 956 F.2d 321, 324 (D.C. Cir. 1992).

201. See, e.g., Bus. Roundtable, 647 F.3d at 1150, 1153-54; Chamber ofCommerce, 412 F.3d at
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* Engaging in speculation202

* Relying on less persuasive evidence when better evidence is avail-
able203

D. Conclusions

An assessment of the history of judicial review of agency economic anal-
yses over the course of the past three decades supports two broad conclusions.
First, the case law is unclear on whether economic analyses not mandated by
statute (including both those required by Executive Order 12,866 and those
voluntarily undertaken by agencies) can form the basis for a challenge on
judicial review. This creates uncertainty for agencies and regulated parties
alike. For instance, an agency may have prepared an RIA under Executive
Order 12,866 that supports its favored outcome, but the agency may be re-
luctant to rely on it absent some certainty concerning whether the RIA is
reviewable and what level of scrutiny a reviewing court will apply. Similarly,
even in cases in which an agency has explicitly relied on an RIA prepared
under Executive Order 12,866 in supporting its final rule, a litigant might be
reluctant to challenge flaws in the agency's analysis without some assurance
that a court will entertain the argument.

Second, the case law is also unclear on how searchingly the courts will
assess agencies' economic analyses cited in support of regulations. Although
the arbitrary and capricious standard applies to all informal rulemakings, ex-
cept those subjected to the more searching substantial evidence standard by
statute, the rigor of the courts' review varies greatly from one case to the next

(as Part V will explore in greater detail). Part VI seeks to design a clearer
standard of review, building on cases that have set aside agencies' rules as a
result of procedural flaws in the underlying economic analysis.

V. CASE STUDIES OFJUDICIAL REVIEW

To explore the potential for judicial review to improve the quality of RIA,
we examined a sample of cases in which appellate courts reviewed agency
economic analysis for various reasons. The sample consists of thirty-eight

143; Gas Appliance Mfrs. Ass'n v. DOE, 998 F.2d 1041, 1047-51 (D.C. Cir. 1993).

202. See, e.g., Bus. Roundtable, 647 F.3d at 1150; Ctr. for Biological Diversity v. Nat'1 High-

way Traffic Safety Admin., 538 F.3d 1172, 1200-01 (9th Cir. 2008); Advocates for Highway &

Auto Safety, 429 F.3d at 1 147; Mineta, 340 F.3d at 59-60; Competitive Enter. Inst., 956 F.2d at 324;

Nat. Res. Def. Council, Inc. v. Herrington, 768 F.2d 1355, 1413-14, 1419, 1422 (D.C. Cir.

1985).

203. See, e.g., Bus. Roundtable, 647 F.3d at 1150-51.
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cases identified by Caroline Cecot and W. Kip Viscusi, 204 three additional

cases closely related to cases in their sample, and one additional SEC case
that played a major role in the SEC's decision to issue new guidance on eco-
nomic analysis. Most of the cases involve executive branch agencies that
produced a document called a "regulatory impact analysis." The others in-
volve either the economic analysis included in environmental impact state-
ments produced under the National Environmental Policy Act or analyses
that were not called RIAs but were conducted by independent agencies that
were required to produce some form of benefit-cost analysis.

Courts have shown themselves capable of assessing the quality of essential
elements of an RIA, and agencies that have lost cases have responded by
improving their analysis. The pattern of remands displays no clear pro- or
antiregulatory bias. Whether the limited judicial review that has occurred
thus far has created broad incentives for agencies to improve their analysis
across the board, however, is far from clear. In some cases, careful judicial
review occurred only because the statute authorizing the regulation specified
that courts should review the agency's decisions under the substantial evi-
dence standard rather than the arbitrary and capricious standard. As previ-
ously noted, judges and scholars have questioned whether the arbitrary and
capricious and the substantial evidence standards differ in practice.205 Nev-
ertheless, in the cases reviewed for the sample in this Article, the courts that
applied the substantial evidence standard engaged in a more searching, rig-
orous review. Cases decided under the arbitrary and capricious standard
exhibited a widely disparate extent and depth ofjudicial review.

A. Courts Have Assessed Essential Elements ofRegulatory Impact Analysis

Judicial review has considered all the key elements of RIA previously iden-
tified: analysis of the problem, development of alternatives, estimation of the
benefits of each alternative, and estimation of the costs of each alternative.

1. Analysis of the Systemic Problem

Center for Auto Safety v. Peck206 demonstrates the courts' ability to assess the
evidence underlying an agency's analysis of a regulatory problem. The case
involved a National Highway Traffic Safety Administration (NHTSA) regu-
lation that weakened safety standards for car bumpers in low-speed collisions.
The court's decision spent several pages examining the agency's assessment

204. The cases are listed in Cecot & Viscusi, supra note 7, at 609-11. Their criteria for

selection are described in id. at 589.

205. See supra notes 167-168 and accompanying text.

206. 751 F.2d 1336 (D.C. Cir. 1985).
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of the root cause of the safety problem the regulation sought to address. Low-
speed bumper standards were intended to prevent damage to other auto
safety systems that drivers might not bother to repair. Damaged safety sys-
tems are responsible for approximately 1% of all auto accidents. The court
approvingly noted the NHTSA's assessment that stronger bumper standards
would have prevented only a fraction of the 1% of accidents caused by dam-
age to other automobile safety systems. The court was also persuaded by the
NHTSA's reasons for rejecting claims based on data proffered by State Farm
Insurance; the company claimed that tighter bumper standards would re-
duce damage to safety systems. The court even conducted its own analysis
using additional years of State Farm data in the record that seemed to con-
tradict the company's claim. 207

The court ultimately upheld the regulation on the grounds that those and
numerous other judgments were well within the agency's discretion under
the arbitrary and capricious standard.208 The decision, however, demon-
strates that the court thought NHTSA had not just a rational basis for its
determinations but superior arguments and evidence.

Public Citizen Health Research Group v. Tyson209 demonstrates a court's ability
to assess carefully an agency's analysis of the systemic problem, endorsing
some parts and rejecting others. An Occupational Safety and Health Ad-
ministration (OSHA) workplace safety standard limiting long-term worker
exposure to ethylene dioxide was reviewed under the Occupational Safety
and Health Act's substantial evidence standard. In considering whether eth-
ylene dioxide posed a health hazard, the court considered shortcomings of
the studies on which OHSA relied but concluded that a reasonable person
could draw the same conclusions OSHA drew.210 The court also extensively
reviewed OSHA's risk assessment, which found that ethylene dioxide is a
significant hazard.2 11 The court upheld OSHA's conclusion that ethylene
dioxide does not have a different effect when the dose is received over a short
period of time.212 However, the court did not simply rubber-stamp OSHA's
analysis. OSHA claimed that issuing a short-term exposure limit was unnec-
essary because its standard reducing long-term exposure would also reduce
short-term exposure. The court remanded that decision because no evidence

207. Id. at 1345-47.

208. Id at 1345-68.

209. 796 F.2d 1479 (D.C. Cir. 1986).
210. Id. at 1486-96.
211. Id. at 1496-1503.

212. Id. at 1504-06.
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on the record indicated that this assumption was true.213

Natural Resources Defense Council, Inc. v. Hernington214 squarely addressed the
question of whether a problem is large enough to justify regulation. States
and environmental organizations challenged a Department of Energy (DOE)
decision not to set energy efficiency standards for a variety of household ap-
pliances. The Energy Policy Conservation Act (EPCA) directed the Secre-
tary of Energy not to issue appliance standards if he determined that they
would not lead to significant energy conservation.2 15 The DOE adopted
three criteria for significance based on its interpretation of the EPCA that
appliance standards are intended to reduce the nation's dependence on im-
ported oil. The DOE subsequently determined that mandatory standards
would not produce significant energy savings for seven of the eight appliances
considered.216 The court rejected the DOE's definition of signficant based on
its reading of the statute and legislative history.217 This decision demonstrates
a court's ability to assess varying definitions of when a problem is significant
enough to justify regulation.

Numerous cases have considered agency assessments of the baseline-the
outcomes likely to occur in the absence of any new regulation. Calculation
of the baseline can be a highly technical issue in specific contexts, but courts
have had no difficulty understanding the importance of the concept and
pointing out flaws in agencies' baseline analysis. In Business Roundtable v.
SEC,218 the court struck down a rule that required public companies to in-
clude shareholder-nominated candidates for the board of directors on proxy
ballots under certain conditions.2 19 The decision noted that the SEC failed
to establish a consistent baseline for measuring the frequency of proxy chal-
lenges that would be caused by the rule. It further held that the SEC erred

213. Id at 1505-07.

214. 768 F.2d 1355 (D.C. Cir. 1985).

215. Id. at 1371.
216. Id at 1368.
217. Id. at 1372-83.
218. 647 F.3d 1144 (D.C. Cir. 2011).

219. Numerous scholars have criticized the D.C. Circuit's Business Roundtable decision,
arguing that it represents "judicial review run amok" and that the court was insufficiently

deferential to the SEC's consideration of the evidence and overall conclusions. Masur & Pos-

ner, supra note 6, at 16. In a recent article, Jonathan Masur and Eric Posner defended the

Business Roundtable decision, arguing that the agency's underlying benefit-cost analysis was in-

adequate in a number of respects and that the court was therefore justified in striking down

the rule. Id. at 29-30. Though it would be inappropriate for a court to reinterpret ambiguous

results or question the weight the agency gave to high-quality conflicting studies, the agency

committed a more fundamental error, omitting relevant benefit and cost estimates. Id. at 30.
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in assuming that costs attributable to the regulation were caused by preexist-
ing state laws that granted shareholders the right to elect directors.220 In
American Equity Investment Life Insurance Co. v. SEC,221 the court struck down an
SEC rule regulating certain annuities previously regulated by the states be-
cause the SEC failed to assess the current level of competition and efficiency
associated with the state regulatory framework.222

In Investment Co. Institute v. US. Commodity Futures Trading Commission,223 how-
ever, the court rejected a baseline-oriented challenge to a Commodity Fu-
tures Trading Commission (CFTC) registration regulation for investment
companies that trade derivatives. Appellants argued that the CFTC, like the
SEC in Business Roundtable, failed to consider the effectiveness of existing reg-
ulations-in this case, SEC regulations. The court upheld the CFTC's rule
because the CFTC did in fact assess the SEC regulations and concluded that
its own regulations were needed to fill some gaps in the SEC regulations.224

Somewhat more complicated baseline issues arose in Herrington. The
EPCA expressly provided that decisions on those standards should be re-
viewed under the substantial evidence standard rather than the arbitrary and
capricious standard;225 thus, the court undertook a highly-detailed review of
the evidence. Although the decision was remanded for reasons related to the
quality of the DOE's analysis, the court largely upheld the DOE's baseline
analysis. For example, the court held that the DOE was permitted to com-
pare energy efficiency under mandatory standards to a baseline that pro-

jected how efficiency would improve in the absence of standards.226 The
court also examined the statistical model the DOE used to predict the base-
line in great detail, upholding the DOE's assumptions that increasing energy
prices would lead to greater energy efficiency in the absence of a standard
and that higher energy prices would induce consumers to value efficiency to
a greater extent.227

2. Development ofAlternatives

Numerous court decisions address the range of alternatives the agencies

220. Bus. Roundtable, 647 F.3d at 1151-54.

221. 613 F.3d 166 (D.C. Cir. 2010).
222. Id. at 178.
223. 720 F.3d 370 (D.C. Cir. 2013).
224. Id at 377-78.

225. Nat. Res. Def. Council v. Herrington, 768 F.3d 1355, 1369 (D.C. Cir. 1985).

226. Id at 1384 ("[E]nergy savings do not 'result' from standards if the same savings

would have been achieved without standards.").

227. Id. at 1385-91.
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considered. Those decisions always involve specific alternatives or groups of
alternatives that petitioners believe the agency either ignored or analyzed in-
adequately. Courts consistently hold that agencies have no duty to consider
every conceivable alternative, and in no case did an agency have to defend
itself simply for considering an inadequate number of alternatives.

The simplest failure regarding alternatives is failure to consider and ana-
lyze relevant alternatives. In Corrosion ProofFittings v. EPA,228 the court struck
down the Environmental Protection Agency's (EPA's) total ban on the use of
asbestos.229 The Toxic Substances Control Act requires adoption of the least
restrictive alternative, but the EPA failed to consider alternatives other than
an outright ban and no regulation.230 In New York v. Reilly,23 1 the court struck
down the EPA's decision not to ban the burning of lead-acid batteries, hold-
ing that the EPA should have considered alternative regulations short of an
outright ban.232

Chamber of Commerce v. SEC233 arose from a regulation that would have re-
quired mutual funds to have a majority of independent directors and an in-
dependent chairman. The court remanded the regulation in part because
the SEC failed to analyze a disclosure alternative championed by several
commenters and two dissenting SEC commissioners.234  In Business
Roundtable, the SEC declined to consider whether imposing the proxy access
rules on investment companies (such as mutual funds) would generate differ-
ent benefits and costs than imposing them on publicly held corporations.235

Given the significant differences between those two types of companies, that
evaluation is an important margin the SEC neglected. Declining to estimate
the benefits and costs for different types of companies essentially meant that
the SEC would not consider the alternative of imposing the rule on one type

228. 947 F.2d 1201 (5th Cir. 1991).

229. Id. at 1216-17. Like Business Roundtable, the Corrosion Proof Fittings decision has also
encountered withering criticism in the academic literature. Masur & Posner, supra note 6, at

16. Masur and Posner also defend this decision, asserting that "On most technical points, the

court got it right and the agency got it wrong." Id. at 23. As in Business Roundtable, the court
deferred to the agency on the weighing of conflicting evidence. In striking down the rule, the
court pointed to fundamental errors of arithmetic and logic in the agency's rationale. Id.

230. Corrosion ProofFittings, 947 F.2d at 1216-17.

231. 969 F.2d 1147 (D.C. Cir. 1992).
232. Id. at 1153.

233. 412 F.3d 133 (D.C. Cir. 2005).
234. Id. at 145.

235. Business Roundtable v. SEC, 647 F.3d 1144, 1154-56 (D.C. Cir. 2011).
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of company but not the other. The court's decision in American Equiy Invest-
ment Life Insurance Co.236 can also be viewed as faulting the SEC for failing to
consider an obvious alternative. In declining to assess the efficiency and com-
petitiveness of current state regulation, the commission declined to assess the
effectiveness of the "no action" alternative.23 7

Less commonly, courts find fault with agencies for considering an inade-
quate range of alternatives rather than for ignoring one or two alternatives.
In Center for Biological Diversity v. National Highway Traffic Safey Administration,238

petitioners claimed that the NHTSA violated the National Environmental
Policy Act (NEPA) because its environmental assessment considered an in-
adequate range of alternative fuel efficiency standards for motor vehicles.
The NHTSA considered five alternatives, consisting of standards that varied
by no more than two miles per gallon. The court agreed with the petitioners,
noting that one commenter submitted an analysis that considered twenty-
eight possible standards covering a wider range of fuel efficiency.2 3 9

That case also demonstrates how agencies can run into trouble if they pro-
vide insufficient analysis of alternatives they reject. The NHTSA issued fuel
economy standards based on each vehicle's footprint instead of setting a com-
pany-wide average fuel efficiency standard. The agency declined to adopt a
"backstop" company-wide average on the grounds that it would unduly limit
consumer choice. Petitioners argued that the NHTSA failed to assess how
its decision affected energy conservation, as required under the EPCA. The
court agreed and remanded the regulation to the NHTSA with instructions
to assess how the proposed backstop would affect energy conservation.240
The court also remanded the NHTSA's decisions not to redefine "passenger
automobile" to close the "SUV loophole" and not to regulate the fuel econ-
omy of trucks weighing between 8,500 and 10,000 pounds.241

The court in Herrington faulted the DOE for failure to provide substantial
evidence supporting its decisions to disregard a number of potential alterna-
tives, including appliance energy efficiency standards based on prototypes,
standards involving models that required payback periods exceeding five
years, and designs only available in foreign markets. The court also noted
that when the DOE identified standards with alternative levels of stringency,

236. 613 F.3d. 166 (D.C. Cir. 2010).
237. See generally id.

238. 538 F.3d 1172 (9th Cir. 2008).

239. Id. at 1218-19.

240. Id at 1205-06.

241. Id at 1206-12.
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it failed to estimate the maximum technologically feasible level of energy sav-
ings, as it was required to do under the EPCA.242

Finally, in some cases, courts found that agencies considered an adequate
range of relevant alternatives. In Webster v. USDA,243 appellants argued that
the United States Department of Agriculture's NEPA analysis associated
with construction of a new dam was incomplete because it excluded several
alternative actions or dam locations.244 The court found that the appellants
offered no alternatives that the agency failed to consider.245 Appellants also
raised a potentially significant issue when they claimed that the agency failed
to consider the benefits and costs of the entire watershed project with and
without the disputed dam-arguably a very important margin. The court,
however, noted that the environmental impact statement included a chart
showing monetary and nonmonetary benefits and costs of the project with
and without the dam.246

3. Estimation of the Benefits or Other Desired Outcomes of the Regulation and of Each
Alternative

Courts have often examined assumptions and evidence underlying benefit
calculations. In Center for Biological Diversity, the court remanded the
NHTSA's corporate average fuel economy regulations for further fact-find-
ing because the NHTSA simply assumed that the value of reduced carbon
emissions was zero.247 In Business Roundtable, the Court found fault with the
SEC's assumption that proxy access would improve directorial decisionmak-
ing when more compelling evidence suggested the opposite.248 In American
Equity Investment Life Insurance Co., the SEC claimed that adoption of its rule
would increase competition by reducing uncertainty created by the absence
of a rule. The court noted that adoption of any rule could arguably create
this benefit, so this kind of benefit could not be attributed to the SEC's rule.249

In Center for Auto Safety, which upheld the NHTSA's auto bumper standards,
the court provided detailed discussions of the objections petitioners raised to

242. Nat. Res. Def. Council v. Herrington, 768 F.3d 1277, 1391-1406 (D.C. Cir. 1985).
243. 685 F.3d 411 (4th Cir. 2012).
244. Id.
245. Id. at 427-28.
246. Id. at 431.
247. Ctr. for Biological Diversity v. Nat'1 Highway Traffic SafetyAdmin., 538 F.3d 1172,

1198-1203. (9th Cir. 2008).
248. 647 F.3d 1144, 1151 (D.C. Cir. 2011).
249. Am. Equity Inv. Life Ins. Co. v. SEC, 613 F.3d 166, 178 (D.C. Cir. 2010).
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the NHTSA's calculations of benefits and costs.250

In Gas Appliance Manufacturers Ass'n v. Department ofEnergy,25' the court noted
that the DOE assumed-without evidence-that the agency's energy effi-
ciency standards could reduce energy loss from fittings by 40%. Further, the
court found that the DOE inflated the benefits estimate by assuming a lower
temperature differential in its benefit calculations than the standards actually
provided for and made other assumptions unsupported by evidence.252 The
DOE also declined to conduct tests on a prototype model or explain why
such tests could not be done-an unacceptable refusal to consider evi-
dence.253

Several cases illustrate courts' ability to deal with highly technical distinc-
tions. In Radio Ass'n on Defending Airwave Rghts, Inc. v. U.S. Department of Trans-
portation Federal Highway Administration,254 manufacturers of radar detectors
challenged a rule banning their use by commercial truckers. Petitioners cor-
rectly pointed out that the Federal Highway Administration's (FHWA's)
analysis included no evidence that use of radar detectors increases the num-
ber of accidents, but the court noted that the FHWA's benefit calculations
were based on studies showing that slower speeds reduce the severity of acci-
dents, not the number of accidents.255 Northern Cahfornia Power Agency v. Federal
Energy Regulatoy Commission256 involved not a regulatory analysis, but the cal-

culation of compensation that an investor-owned utility was required to pay
municipalities when it took over their service territories. The appellants
claimed that the Federal Energy Regulatory Commission was arbitrary and
capricious in using a 15% discount rate-intended to reflect consumers' pref-
erences-to calculate the present value of future benefits to consumers. The
court correctly pointed out that a consumer's discount rate is not necessarily
the same as a firm's discount rate because the consumer's rate reflects con-
sumer preferences, whereas the firm's rate reflects the firm's cost of capital.257

250. Ctr. for Auto Safety v. Peck, 751 F.2d 1336, 1351-68. (D.C. Cir. 1985).

251. Gas Appliance Mfrs. v. DOE, 998 F.2d 1041 (D.C. Cir. 1993).

252. Id. at 1047-51.

253. Id at 1047 ("An important, easily testable hypothesis should not remain untested.
Where creation of a fully complying prototype is not very costly, as appears to be the case for

water heaters here, it seems reasonable to do so in order to establish the validity of the energy-

saving benefits that the agency believes can be achieved at a reasonable cost.").

254. 47 F.3d 794 (6th Cir. 1995).

255. Id at 802-04.

256. N. Cal. Power Agency v. Fed. Energy Regulatory Comm'n, 37 F.3d 1517 (D.C.

Cir. 1994).

257. Id at 1522-24.
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In American Mining Congress v. Thomas, 258 the court rejected challenges to an
EPA rule regulating radioactive mill tailings.259 Several challenges were
based on discrepancies in data used to calculate risk estimates. The court
examined the data and calculations, concluding that the discrepancies were
not large enough for it to rule that the EPA's upper-limit risk estimates were
unsupported by the data.260

4. Estimation of the Costs of the Regulation and of Each Alternative

Perhaps surprisingly, fewer cases deal with estimates of costs than with the
other key aspects of RIA. Nevertheless, courts have demonstrated an ability
to identify omitted categories of costs, some of which require relatively so-
phisticated analysis.

The simplest type of case concerns an agency's refusal to consider specific
types of costs. In Chamber of Commerce, the court faulted the SEC for declining
to consider the costs that mutual funds would incur to comply with the reg-
ulation.261 The agency was not required to conduct an original empirical
study, but it was obligated to "do what it can" to understand the economic
consequences of its rules.262 On remand, the SEC reconsidered the rule for

a week and then readopted it based on a reassessment of the record and some
extra-record public data. The court again struck down the rule, in part be-
cause the SEC failed to consider actual cost data from mutual funds that had
already complied with the rule.263

In Competitive Enterprise Institute v. National Highway Traffic Safety Administra-
tion,264 plaintiffs challenged the NHTSA's model year 1990 corporate aver-
age fuel economy regulations on the grounds that the NHTSA ignored the
safety effects of the standards, which prompted manufacturers to produce
smaller cars.265 This is a social cost of regulation flowing from changes in
human behavior that economists readily recognize but that narrow estimates
of compliance costs to regulated firms omit. Commenters cited substantive
studies showing that the safety effect is real, but the NHTSA dismissed those
studies based on speculation rather than on contrary evidence.266 The court

258. 772 F.2d 617 (10th Cir. 1985).
259. Id.
260. Id. at 634.
261. Chamber of Commerce v. SEC, 412 F.3d 133 (D.C. Cir. 2005).

262. Id. at 144.

263. Chamber of Commerce v. SEC, 443 F.3d 890, 906 (D.C. Cir. 2006).
264. 956 F.2d 321 (D.C. Cir. 1992).
265. Id. at 323.
266. Id at 324-27.
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remanded the regulation.
Another type of challenge occurs when an agency considers a cost, but the

petitioner claims the agency's evidence was insufficient. In National Wildlife
Federation v. EPA,267 environmentalist petitioners argued that the EPA artifi-
cially inflated the cost of an option it rejected as too costly.268 The court

generally found that the EPA demonstrated it had a rational basis for its cost
estimates.269 In Gas Appliance Manufacturers Ass'n, the court faulted the DOE
for assuming the cost of including insulation on a heater without any sup-
porting evidence.270

In Business Roundtable, the court found that the SEC's assessment of costs
was largely based on speculation or insufficient evidence. For example, the
SEC (1) failed to quantify the costs to boards of opposing shareholder-nomi-
nated candidates (or explain why such quantification was not possible); (2)
concluded, based on no evidence, that boards of directors might not oppose
shareholder-nominated candidates; and (3) ignored the possibility that the
rule would be used by institutional investors, such as unions and pension
funds, to elicit unrelated concessions from the company.271

B. Agencies That Lost Cases Have Made Efforts to Improve Their Analysis

This Part briefly reviews agency efforts to improve their analysis following
court remands or vacaturs that were based explicitly on the quality of agency
analysis. The number of cases discussed below is less than the total number
of remanded and vacated regulations. In some cases, the agency simply with-
drew the rule or the portion of the rule that was supported by insufficient
analysis. In other cases, new legislation made the issue moot.

Advocates for Hghway and Auto Safety v. Federal Motor Carrier Safety Administration
(2005). In response to the court's 2005 remand,272 the Federal Motor Carrier
Safety Administration (FMCSA), in 2007, proposed a new set of commercial
driver training standards that included on-road training. The regulatory
analysis contained no new data demonstrating that on-road training or any
other specific type of training reduces crashes. Thus, the court remand ini-
tially prompted the agency to try to change the regulation with little improve-
ment in the underlying analysis. In 2013, however, the FMCSA withdrew

267. 286 F.3d 554 (D.C. Cir. 2002).
268. Id. at 560-67.
269. Id.

270. Gas Appliance Mfrs. v. DOE, 998 F.2d 1041, 1047-50 (D.C. Cir. 1993).
271. Bus. Roundtable v. SEC, 647 F.3d 1144, 1149-52 (D.C. Cir. 2011).

272. See generally Advocates for Highway & Auto Safety v. Fed. Motor Carrier Safety Ad-

min., 429 F.3d 1136 (D.C. Cir. 2005).
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the 2007 Notice of Proposed Rulemaking, announced that it would under-
take two studies gathering new data to assess the relationship between driver
training and driver safety performance, and the FMCSA declared its inten-
tion to start a new rulemaking in response to a new statutory requirement
that the agency establish driver training standards.273

Center for Biological Diversity v. NHTSA (2007). This case was originally de-
cided in November 2007, but the opinion was revised in August 2008 when
the court revisited the issue of whether NHTSA should be required to pre-
pare a full environmental impact statement or just revise its environmental
assessment. Thus, the first RIA on that topic issued after the court made its
decision on the factors discussed above was the April 2008 RIA accompany-
ing the Corporate Average Fuel Economy (CAFE) regulations proposed in
May 2008.274 The first final environmental analysis issued after the court
decision was NHTSA's environmental impact statement for the rulemaking
for model years 2011-2015, released in October 2008.275

Both analyses examined a wider range of alternative CAFE standards than
the original analysis that was challenged in the case. The original analysis
considered only five alternatives, with standards that differed from each other
by no more than two miles per gallon.276 The alternatives in the 2008 envi-
ronmental impact statement included (1) no action; (2) an "optimal" standard
that equated marginal benefits with marginal costs; (3) standards 25% below,
25% above, and 50% above the optimal standard; (4) a standard that set total
costs equal to total benefits; and (5) a standard that exhausted all feasible
technologies. The various standards implied fuel efficiencies of 27.5-47.1
miles per gallon for cars and 23.4-37.2 miles per gallon for trucks. 277 The

2008 RIA also included reduced carbon dioxide emissions as a monetized
benefit, performing a sensitivity analysis that showed results for values rang-
ing from $0 to $14 per metric ton.278

NHTSA did not improve three aspects of the analysis that the court found

273. Minimum Training Requirements for Entry-Level Commercial Motor Vehicle Op-

erators, 78 Fed. Reg. 57,585, 57,587 (Sept. 19, 2013) (notice of withdrawal).

274. See NAT'L HIGHWAY TRAFFIC SAFETY ADMIN., PRELIMINARY REGULATORY

IMPACT ANALYSIS: CORPORATE AVERAGE FUEL ECONOMY FOR MY 2011-2015 PASSENGER

CARS AND LIGHT TRUCKs (2008).

275. NAT'L HIGHWAY TRAFFIC SAFETY ADMIN., FINAL ENVIRONMENTAL IMPACT

STATEMENT: CORPORATE AVERAGE FUEL ECONOMY STANDARDS, PASSENGER CARS AND

LIGHT TRUCKS, MODEL YEARS 2011-2015 (2008).
276. Ctr. for Biological Diversity v. Nat'l Highway Traffic Safety Admin., 538 F.3d 1172,

1218 (9th Cir. 2008).
277. NAT'L HIGHWAY TRAFFIC SAFETY ADMIN, supra note 275, at ch. 2, 12-14.

278. NAT'LHIGHWAYTRAFFIC SAFETY ADMIN, supra note 274, at IX-10-IX-13.
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insufficient because it believed the Energy Independence and Security Act,
passed in December 2007, resolved those issues.279

Natural Resources Defense Council, Inc. v. Herrington (1985). The court declared
that "significant" energy savings means "nontrivial" energy savings, implying
that future DOE analysis should assess whether energy savings are nontriv-
ial 280 The court also faulted the DOE for failing to calculate the maximum
technologically feasible standard and for failing to justify its decisions to ig-
nore standards based on prototypes or with payback periods exceeding five
years. The DOE addressed these concerns in its next rule that reviewed en-
ergy efficiency standards for refrigerators, which Congress enacted in 1987
in the wake of Hemngton.28a

In the analysis for its 1989 rule amending the standards, the DOE calcu-
lated energy savings in terms of quadrillion British Thermal Units (BTUs)
instead of barrels of oil, and it concluded that all the standards considered in
the analysis would save a significant amount of energy.282 The analysis cal-
culated energy savings and costs associated with the maximum technologi-
cally feasible standard and four alternative standards.283 For the most com-
mon type of refrigerator, payback periods ranged from nine months to 6.93
years.2 84 The DOE also explained that it considered any product designs
that could be assembled by the date the new standard would take effect.2 8 5

Competitive Enterprise Institute v. NHTSA (1992). In 1992, the court re-
manded the NHTSA's corporate average fuel economy regulations for
model year 1990 to consider whether they could be expected to affect auto
safety. The NHTSA reopened the rulemaking but then terminated it when
the NHTSA received no comments indicating that a change in the 1990
standard would alter manufacturer behavior.28 6 The court upheld the
NHTSA's decision because no comments were on the record indicating that
the 1990 standard would change manufacturer behavior. The court noted,
however, that the NHTSA did not give adequate reasons for rejecting the
peer-reviewed study by Robert Crandall and John Graham showing that

279. Average Fuel Economy Standards, Passenger Cars and Light Trucks, Model Years

2011-2015, 73 Fed. Reg. 24,352, 24,447, 24,457-61 (proposed May 2, 2008).
280. Nat. Res. Def. Council v. Herrington, 768 F.2d 1355, 1373 (D.C. Cir. 1985).
281. See generally Energy Conservation Program for Consumer Products: Energy Conser-

vation Standards for Two Types of Consumer Products, 54 Fed. Reg. 47,916 (Nov. 17, 1989).
282. Id
283. Id. at 47,919, 47,935.

284. Id. at 47,935.
285. Id at 47,938.

286. Competitive Enter. Inst. v. Nat'l Highway Traffic Safety Admin., 45 F.3d 481, 483

(D.C. Cir. 1995).
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manufacturers decreased the weight of Vehicles in response to the fuel econ-
omy standards in the 1980s.287

In 1992, the National Research Council (NRC) issued a report concluding
that reductions in vehicle weight increased the risk of injury to vehicle occu-
pants. A 1997 NHTSA report and a 2002 NRC report both concluded that
reduced weight impaired safety.288 More recent fuel economy standards
have been based on the vehicle footprint rather than a manufacturer-wide
average in order to remove manufacturers' incentives to reduce vehicle
weights so they can comply with the average standard, and RIAs for those
regulations explicitly discuss safety.2 8 9 It is unclear whether this analytical

activity resulted from the original Competitive Enterprise Institute case290 or
simply the larger policy controversy of which the case was one part.

New Mexico Cattle Growers Association v. U.S. Fish and Wildlife Service (2001).
The Tenth Circuit Court of Appeals ruled that the U.S. Fish and Wildlife
Service's (FWS's) economic impact analysis of its critical habitat designation
for the southwestern willow flycatcher should include "co-extensive" costs
associated with its decision to list the species as endangered. When the FWS
issued a revised rule in 2005, the agency continued to protest vigorously that
the entire habitat designation process is usually an enormous waste of time
and resources.291 Nevertheless, the agency produced an extensive economic
impact analysis that estimated the combined social cost of the listing decision,
the habitat decision, and other policies intended to protect the species. The
total cost was estimated at $32.7-$38 million annually.292

Public Citizen Health Research Group v. Tyson (1986). The court remanded an
OSHA rule that declined to set a short-term exposure limit to ethylene oxide,
instructing the agency to consider whether a short-term exposure limit would

287. Id. at 486.

288. For a chronology of reports, see NAT'L RESEARCH COUNCIL, EFFECTIVENESS AND

IMPACT OF CORPORATE AVERAGE FUEL ECONOMY (CAFE) STANDARDS 25-29 (Nat'l Acad.

Press ed., 2002).
289. EPA & NAT'L HIGHWAY TRAFFIC SAFETY ADMIN., DRAFT JOINT TECHNICAL

SUPPORT DOCUMENT: PROPOSED RULEMAKING FOR 2017-2025 LIGHT-DUTY VEHICLE

GREENHOUSE GAS EMISSION STANDARDS AND CORPORATE AVERAGE FUEL EcONOMY

STANDARDS ch. 2 (2011).
290. Competitive Enter. Inst. v. Nat'l Highway Traffic Safety Admin., 956 F.2d 321, 324

(D.C. Cir. 1992).
291. See generally Endangered and Threatened Wildlife and Plants; Designation of Critical

Habitat for the Southwestern Willow Flycatcher, 70 Fed. Reg. 60,886 (Oct. 19, 2005).

292. INDUS. ECON., INC., FINAL ECONOMIC ANALYSIS OF CRITICAL HABITAT

DESIGNATION FOR THE SOUTHwEsTERN WILLOW FLYCATCHER, ES- 1 (2005).
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further reduce a significant health risk.293 OSHA hired a contractor to per-
form site visits and gather data on employees' short- and long-term exposure
to ethylene oxide at facilities that produce or use the gas, then estimated the
cost to firms of meeting alternative short-term exposure limits of five parts
per million and ten parts per million. OSHA concluded that adopting a
standard of five parts per million would significantly reduce risk at an incre-

mental cost of $3 million.294

New York v. Reilly (1992). In a 1995 Federal Register notice, the EPA ad-
dressed this court decision by providing further evidence that a ban on burn-

ing lead-acid batteries would not affect pollutant emissions from solid waste

incinerators. First, the EPA noted that more than 9 0% of lead-acid batteries

are already recycled.295 Second, the Agency reported the results of a joint

test with Canadian environmental regulators that involved "spiking" the

waste stream at an incinerator with additional batteries to see if the concen-

tration of lead in the smokestack emissions increased. The test found that

the additional lead ended up in the ash, not in the air emissions.296 Thus,
neither a complete nor a partial ban on battery burning would effectively

improve air quality.

Public Citizen v. Federal Motor Carrier Safety Administration (2004) and Subsequent

Related Cases. The D.C. Circuit Court of Appeals struck down the FMCSA's

rules on trucker hours of service because the agency failed to consider the

effects of the rule on drivers' health.29 7 In dicta, the court indicated that the

agency's benefit-cost analysis assumed that time spent resting was as fatiguing

as time spent driving; thus, the analysis likely underestimated the risk of in-

creasing maximum daily driving time from ten to eleven hours.29 8 The court

also questioned the FMCSA's decision to allow drivers with sleeping berths

to split their off-duty time into two periods less than eight hours apiece be-

cause evidence indicated that drivers who did not get eight continuous hours

of sleep succumbed to fatigue sooner.299 Finally, the court faulted the agency

for declining to develop data on the benefits and costs of requiring electronic

293. Pub. Citizen Health Research Grp. v. Tyson, 796 F.2d 1479, 1479 (D.C. Cir. 1986).

294. Occupational Exposure to Ethylene Oxide, 53 Fed. Reg. 11,414, 11,421-27 (Apr.

6, 1988).

295. See generally New Source Performance Standards and Emission Guidelines for Mu-

nicipal Waste Combustors; Combustion of Lead-Acid Vehicle Batteries, 60 Fed. Reg. 65,439
(Dec. 19, 1995).

296. Id. at 65,440-41.

297. Pub. Citizen v. Fed. Motor Carrier Safety Admin., 374 F.3d 1209, 1216 (D.C. Cir.

2004).

298. Id. at 1217-18.

299. Id. at 1219.
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onboard monitoring devices.30 0 All three issues arose in subsequent rule-
makings and court cases:

* Eleven-hour driving time. In 2005, FMCSA adopted new rules that
retained the eleven-hour service time limit. Based on a new model
estimating the relationship between hours of service and crashes,
the agency concluded that the safety differential between a ten-
and an eleven-hour service period is very small, but the cost dif-
ferential is very large.30 1 In Owner-Operator Independent Drivers Ass'n
v. Federal Motor Carrier Safety Administration,302 the D.C. Circuit
Court of Appeals vacated the eleven-hour service period because
the FMCSA failed to disclose its new fatigue-risk model when it
proposed the regulation and also failed to explain several aspects
of the model that produced significantly different risk estimates
than one would infer from the raw data.303 The FMCSA's model
was an attempt to address the court's concern in Public Citizen v.
Federal Motor Carrier Safety Administration that the agency ignored the
cumulative effect of on-duty hours on safety.304 In response to
that court decision, the FMCSA explained the model more thor-
oughly, made some changes in response to the court's decision,
sought public comment on the model, subjected it to peer review,
and ultimately readopted the eleven-hour service period.305

* Sleeper berths. The 2005 rules also required drivers using sleeper
berths to stay in the berth for at least eight of the required ten off-
duty hours. To support its sleeper berth decision, the agency cited
research and presented analysis in the RIA showing that splitting
sleeping time into two periods shorter than eight hours is less safe
than spending one continuous eight-hour period in the sleeping
berth.306 The court upheld the sleeper berth decision because of

300. Id at 1220-22.
301. Hours of Service of Drivers, 70 Fed. Reg. 49,978, 49,981 (Aug. 25, 2005) (to be

codified at 49 C.F.R. pt. 385, 390, & 395).

302. 494 F.3d 188 (D.C. Cir. 2007).

303. Id. at 203-05.

304. Hours of Service of Drivers, 72 Fed. Reg. 71,247, 71,249 (Dec. 17, 2007) (to be

codified at 49 C.F.R. pt. 385, 395).
305. Id; Hours of Service of Drivers, 73 Fed. Reg. 69,567 (Nov. 19, 2008) (to be codified

at 49 C.F.R. pt. 385, 395); MOTOR CARRIER SAFETY ADMIN. & ICF INT'L, REGULATORY

IMPACT ANALYSIS FOR HOURS OF SERVICE OPTIONs (2007).

306. Hours of Service of Drivers, 70 Fed. Reg. at 49,994; FED. MOTOR CARRIER SAFETY

ADMIN. & ICF CONSULTING, REGULATORY IMPACT ANALYSIS AND SMALL BUSINESS IMPACT

ANALYSIS FOR HOURS OF SERVICE OPTIONS 57-58 (2005).
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the new evidence the FMCSA cited.30 7

Electronic onboard recorders. These devices became the subject of a
separate set of rulemakings. The Seventh Circuit Court of Ap-
peals vacated a 2010 FMCSA rule requiring a motor carner to
use electronic onboard recorders if a compliance review revealed
a violation rate exceeding 1 0 % .3 08 The regulation was overturned
because the FMCSA failed to consider whether the devices would
be used to harass drivers-a factor it was obligated to consider
under the statute.309 The court noted that the agency still had not
estimated the benefits of onboard recorders by testing devices al-
ready in use.3 10 The RIA for the 2011 rule requiring most carriers
to install onboard recorders estimated the effectiveness of those
devices using data from roadside inspections of carriers that had
installed the equipment as a result of settlement agreements when
compliance reviews revealed they were violating the hours of ser-
vice regulations. The FMCSA estimated that onboard recorders
reduced driving and duty-time violations by 40%.311 The RIA
used this figure to calculate both the benefits and the costs of im-
proved compliance.3 1 2 Thus, the FMCSA provided an analysis of
benefits and costs based on data about the effectiveness of
onboard recorders seven years after a court first faulted the
agency for not collecting that data.

Natural Resources Defense Council v. EPA (1985). One provision of EPA reg-
ulations governing nuclear waste disposal sites declared that the sites must be
constructed and maintained to ensure that individuals near the sites receive
no more than minimal exposure to radiation for 1,000 years. The court ruled
that the EPA provided insufficient justification for choosing 1,000 years ra-
ther than a longer period.3 13 The EPA claimed that it did not mandate a
longer period because it was not possible to reliably demonstrate compliance
for longer periods, and the only way to guarantee compliance at some sites

307. Owner- Operator Indep. Drivers Ass'n, 494 F.3d at 379.

308. Owner-Operator Indep. Drivers Ass'n v. Fed. Motor Carrier Safety Admin., 656
F.3d 580, 582 (7th Cir. 2011).

309. Id
310. Id at 589.
311. DOT, FED. MOTOR CARRIER SAFETY ADMIN., ELECTRONIC ON-BOARD

RECORDERS AND HOURS-OF-SERVICE SUPPORTING DOCUMENTS, PRELIMINARY

REGULATORY EVALUATION, REGULATORY IMPACT ANALYSIS, INITIAL REGULATORY

FLEXIBILITY ANALYSIS, AND UNFUNDED MANDATES ANALYSIS 19-20 (2011).
312. Id. at 20-21.
313. See generally Nat. Res. Def. Council v. EPA, 768 F.2d 1355 (D.C. Cir. 1985).
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under consideration would be to use expensive engineered methods.3 14 The
RIA considered three sites-two in salt formations and one in a basalt for-
mation.3 15

In response to the court decision, the EPA, in 1993, changed the required
time frame for protection of nearby individuals to 10,000 years. The Agency
stated that improvements in modeling software and better data from the
DOE's examination of potential disposal sites now enable demonstration of
compliance for the longer time period.3 16 A revised RIA included additional
sites not included in the earlier RIA-several more salt formation sites, gran-
ite formation sites, and one site situated in tuff, a compacted volcanic rock.317

The RIA estimated that the tuff site, which would allow virtually no radiation
to escape, also had the lowest costs.318 The incremental cost of extending the
time frame from 1,000 years to 10,000 years, therefore, was very modest.

SEC Cases. The SEC cases had little direct effect on the economic analysis
of the rules considered in the cases. The SEC chose not to reissue the regu-
lations struck down in American Equiy Investment Life Insurance Co. v. SEC319 and
Business Roundtable.3 20 The SEC reissued its independent director regulation
remanded in Chamber of Commerce after a week of deliberation without opening
up the comment period.321 That regulation was also challenged, struck
down, and not re-proposed.322

The court cases, however, prompted a broader reconsideration of the role
and extent of economic analysis at the SEC. Eight months after Business
Roundtable, the Commission's general counsel and chief economist issued new
guidance on economic analysis of regulations.323 The guidance stated that

314. See generally Environmental Standards for the Management and Disposal of Spent

Nuclear Fuel, High-Level and Transuranic Radioactive Wastes, 50 Fed. Reg. 38,066, 38,073

(Sept. 19, 1985).

315. EPA, FINAL REGULATORY IMPACT ANALYSIs, 40 CFR PART 191 ENVIRONMENTAL

STANDARDS FOR THE MANAGEMENT AND DISPOSAL OF SPENT NUCLEAR FUEL, HIGH-LEVEL

AND TRANsURANIc RADIOACTIVE WASTES 1-2 (1985).

316. See generally Environmental Radiation Protection: Standards for the Management

and Disposal of Spent Nuclear Fuel, High-Level and Transuranic Radioactive Wastes, 58

Fed. Reg. 66,398, 66,401 (Dec. 20, 1993) (to be codified at 40 C.F.R. pt. 191).

317. EPA, REGULATORY IMPACT ANALYSIS FOR EPA's HIGH-LEVEL WASTE STANDARD

(40 CFR PART 191) (1992).

318. Id. at 33.

319. 572 F.3d. 923 (D.C. Cir. 2009), reissued, 613 F.3d 166 (2010).

320. 647 F.3d 1144 (D.C. Cir. 2011).

321. Ellig & Peirce, supra note 150, at 367-68.

322. See generally Chamber of Commerce v. SEC, 443 F.3d 890 (D.C. Cir. 2006).

323. SEC Guidance, supra note 151.
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the economic analysis in every SEC rulemaking should include a statement
of the need for the regulation, a baseline against which to measure the regu-
lation's effects, reasonable alternatives, and an evaluation of the benefits and
costs of the proposed regulation and its alternatives.324 Those requirements
mirror the key elements of RIA identified in Executive Order 12,866 and
OMB guidance previously described.325 The guidance also declared that
economists would henceforth be involved at every stage in the rulemaking
process instead of being brought in at the end to analyze a rule that was al-
ready written.326 The chief economist's direct reporting line to the Chairman
was restored.327 A recent empirical study finds that the quality of the SEC's
economic analysis improved substantially after it issued the new guidance.328

C. Pattern ofRemands Displays Neither Clear Pro- nor Antiregulatoy Bias

As noted in Part I, economic analysis of agency regulations is not inher-
ently pro- or antiregulatory. An economic analysis presents information
about the problem, alternative solutions, and benefits and costs of alterna-
tives so that decisionmakers can better understand the relevant opportunities
and tradeoffs.329 By the same token,judicial review of the agency's economic
analysis does not inherently favor stronger or weaker regulations, as borne
out by this Article's study of the decisions in which federal courts of appeals
have reviewed an agency's economic analysis supporting a rulemaking.

In twenty-one of the thirty-seven decisions involving direct review of the
economic analysis supporting a rule (that is, 5 7% of the total), the court re-

jected all challenges to that analysis.3 30 Only three of those twenty-one deci-
sions (14%) could be classified as antiregulatory in the sense that the court

324. Id.

325. Ellig & Peirce, supra note 150, at 370-73.

326. SEC Guidance, supra note 151, at 15-17.

327. Ellig & Peirce, supra note 150, at 372-73.

328. Ellig, supra note 154, at 6.

329. See Masur & Posner, supra note 6, at 10-13 ("[Cost-benefit analysis] does not itself
have an inherent ideological valence.").

330. See Appendix 2. For purposes of these calculations, only thirty-seven of the forty-
two cases cited in the appendix have been included. The five remaining cases have been

excluded because they did not involve direct review of the economic analysis undergirding a
rule. Instead, they involve questions of statutory interpretation or use the economic analysis
to address tangential issues (e.g., whether a rule violates the First Amendment).
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sided with the agency against an appellant who sought more or stricter reg-
ulation.331 In a majority of cases-13, or 62%-the court upheld a regula-
tion that was challenged by a party seeking less regulation.332 The remaining
five cases involved multiple appellants, some of which favored more regula-
tion and some less.333

Of the remaining sixteen decisions, wherein the court struck down at least
some aspect of the agency's decision, seven (44%) resulted in an antiregula-

tory decision insofar as the court suggested that the agency had overregulated
in light of the findings of the economic analysis,334 and nine (56%) resulted
in a pro-regulatory decision suggesting that the agency had not regulated
heavily enough.335

331. See generally Webster v. USDA, 685 F.3d 411 (4th Cir. 2012); Nw. Envtl. Advocates

v. Nat'1 Marine Fisheries Serv., 460 F.3d 1125 (9th Cir. 2006); Ctr. For Auto Safety v. Peck,
751 F.2d 1336 (D.C. Cir. 1985).

332. See generally Inv. Co. Inst. v. Commodity Futures Trading Comm'n, 720 F.3d 370

(D.C. Cir. 2013); Nat'l Truck Equip. Ass'n v. Nat'1 Highway Traffic Safety Admin., 711 F.3d

662 (6th Cir. 2013); Charter Commc'ns, Inc. v. FCC, 460 F.3d 31 (D.C. Cir. 2006); Consumer

Elec. Ass'n v. FCC, 347 F.3d 291 (D.C. Cir. 2003); City of Waukesha v. EPA, 320 F.3d 228

(D.C. Cir. 2003); Ala. Power Co. v. Occupational Safety & Health Admin., 89 F.3d 740 (11th

Cir. 1996); Fla. Manufactured Hous. Ass'n v. Cisneros, 53 F.3d 1565 (11th Cir. 1995); Radio

Ass'n on Defending Airway Rights v. DOT, 47 F.3d 794 (6th Cir. 1995); Competitive Enter.

Inst. v. Nat'l Highway Traffic Safety Admin., 45 F.3d 481 (D.C. Cir. 1995); Competitive En-

ter. Inst. v. Nat'l Highway Traffic Safety Admin., 901 F.2d 107 (D.C. Cir. 1990); Quivira

Mining Co. v. Nuclear Regulatory Comm'n, 866 F.2d 1246 (10th Cir. 1989); La. ex rel Guste

v. Verity, 853 F.2d 322 (5th Cir. 1988); Reynolds Metals Co. v. EPA, 760 F.2d 549 (4th Cir.

1985).

333. See generally Am Trucking Ass'ns v. Fed. Motor Carrier Safety Admin., 724 F.3d 243

(D.C. Cir. 2013); Nat'l Wildlife Fed'n v. EPA, 286 F.3d 554 (D.C. Cir. 2002); Chem. Mfrs.

Ass'n v. EPA, 870 F.2d 177 (5th Cir. 1989); Am. Mining Cong. v. Thomas, 772 F.2d 617

(10th Cir. 1985).

334. See generally Bus. Roundtable v. SEC, 647 F.3d 1144 (D.C. Cir. 2011); Am. Equity

Inv. Life Ins. Co. v. SEC, 572 F.3d 923 (D.C. Cir. 2009); Chamber of Commerce v. SEC,
443 F.3d 890 (D.C. Cir. 2006); Chamber of Commerce v. SEC, 412 F.3d 133 (D.C. Cir.

2005); Gas Appliance Mfrs. Ass'n v. DOE, 998 F.2d 1041 (D.C. Cir. 1993); Competitive En-

ter. Inst. v. Nat'l Highway Traffic Safety Admin. 956 F.2d 321 (D.C. Cir. 1992); Corrosion

Proof Fittings v. EPA, 947 F.2d 1201 (5th Cir. 1991).

335. See generally Ctr. for Biological Diversity v. Nat'l Highway Traffic Safety Admin., 538

F.3d 1172 (9th Cir. 2008); Owner-Operator Indep. Drivers Ass'n, Inc. v. Fed. Motor Carrier

Safety Admin., 494 F.3d 188 (D.C. Cir. 2007); Advocates for Highway & Auto Safety v. Fed.

Motor Carrier Safety Admin., 429 F.3d 1136 (D.C. Cir. 2005); Pub. Citizen v. Fed. Motor

Carrier Safety Admin., 374 F.3d 1209 (D.C. Cir. 2004); Pub. Citizen, Inc. v. Mineta, 340

F.3d 39 (2d Cir. 2003); New York v. Reilly, 969 F.2d 1147 (D.C. Cir. 1992); Nat. Res. Def.
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A court may strike down a rule either because of flaws in the substantive
conclusions reached by the agency (for example, failure to satisfy a statutory
mandate to maximize net benefits) or because of errors committed in as-
sessing the evidence. In neither instance does the analysis inherently favor
weaker regulations. For instance, in New York v. Reilly,3 3 6 the court found

procedural flaws in the agency's analysis, faulting the agency for considering
only the extreme ends of the regulatory spectrum (rejecting an outright ban
on the burning of lead-acid batteries in favor of non-regulation) and directing
the agency to consider additional regulatory options.33 7 In Centerfor Biological
Diversity, the agency cited the difficulty of estimating the pecuniary benefits
associated with reduced carbon emissions as a justification for setting those
benefits at zero.338 Although acknowledging the difficulty of quantifying
those benefits, the court nevertheless held that the agency erred and should
have made some effort to estimate their scope.339 In Mineta,340 the court as-
sessed the substance of the underlying regulation-finding that the agency
improperly overemphasized regulatory costs and downplayed benefits-and
explicitly rejected the notion that "cheapest is best."341

As a matter of logic, this symmetry in the case law is not surprising: ignor-
ing stronger regulatory alternatives is presumably just as easy as overlooking
weaker ones, and both regulatory benefits and costs may be under- or over-
estimated. Similarly, the agency may encounter internal and external pres-
sures favoring either stronger or weaker regulations. For instance, when reg-
ulation produces diffuse public benefits, potentially regulated entities tend to
have greater incentives and resources to combat enhanced regulation than
potential regulatory beneficiaries have to advocate for that regulation.342

Council v. EPA, 824 F.2d 1258 (1st Cir. 1987); Pub. Citizen Health Research Grp. v. Tyson,
796 F.2d 1479 (D.C. Cir. 1986); Nat. Res. Def. Council v. Herrington, 768 F.2d 1355 (D.C.
Cir. 1985).

336. 969 F.2d 1147.

337. Id. at 1153.

338. Ctr. for Biological Diversity, 538 F.3d at 1199-1200.

339. Id. at 1200.

340. 340 F.3d 39.
341. Id. at 58.

342. MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION: PUBuc GOODS AND THE

THEORY OF GROUPS 127-29 (Harv. Univ. Press 1971). Any resultant regulatory laxity may

be a result of intentional soft-pedaling by regulators who hope to curry favor with potential

future employers in the private sector (the explanation favored by traditional capture theory),
Jeffrey E. Cohen, The Dynamics ofthe "Revolving Door" on the FCC, 30 AM.J. POL. Sci. 689, 690

(1986); Ross D. Eckert, The Life Cycle of Regulatory Commissioners, 24 J.L. & EcON. 113, 113
(1981). Regulatory laxity may also be caused by large businesses' greater ability to file public
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Nevertheless, in some instances; incumbent firms may lobby in favor of
stronger regulations to the extent that they facilitate cartel behavior or serve
as a barrier to entry for smaller firms.343 Agency officials also may have an
inherent pro-regulatory bias insofar as they are ideologically committed to
advancing the agency's mission and they define the agency's success solely in
terms of that mission rather than in terms of overall social welfare maximi-
zation.344 Thus, regardless of whether the underlying dynamics favor more
or less regulation, judicial review can serve as an important corrective, allow-
ing a neutral decisionmaker to assess whether the agency has provided ob-
jective evidence supporting its desired outcome.

Ultimately, the sample of cases examined in this Article is too small to
reach a definitive conclusion concerning whether judicial review of agency
economic analyses tends to favor stronger or weaker regulations. Neverthe-
less, based on both the limited empirical study conducted herein and princi-
ples of logic, expanded judicial review seemingly would not inherently favor
either outcome. Rather, it would promote objectivity in conducting eco-
nomic analysis by ensuring that agencies impartially assess the underlying
facts and select the regulatory option favored by the weight of the evidence
(be it relatively strong or weak).

D. Extent and Depth ofjudicial Review Vary Widely

We agree with Cecot and Viscusi that courts seem to be highly capable of
assessing the merits of competing evidentiary claims about agency RIA.345
As Part V.A demonstrated, courts have conducted searching review of agen-
cies' analyses of the problem, alternatives, benefits, and costs. But we also
agree with Cecot and Viscusi that the thoroughness of judicial review is
highly inconsistent.346 That is especially true for cases decided under the
arbitrary and capricious standard. In numerous cases, courts have examined
only whether the agency presented some reasoning or evidence in support of

comments that the agency is legally bound to consider during the rulemaking process. Wendy

E. Wagner, Administrative Law, Filter Failure, and Information Capture, 59 DUKE LJ. 1321, 1329

(2010).

343. George J. Stigler, The Theory ofEconomic Regulation, 2 BELLJ. EcoN. & MGMT. Scl. 3
(1971); ADAM SMITH & BRUCE YANDLE, BOOTLEGGERS AND BAPTISTS: How EcoNoMIC

FORCES AND MORAL PERSUASION INTERACT TO SHAPE REGULATORY POLITICS 5 (2014);

DUDLEY & BRrrO, supra note 33, at 18-19.

344. See generally DowNs, supra note 126; WILSON, supra note 126; DeMuth & Ginsburg,

supra note 126; Dudley, supra note 126.

345. Cecot & Viscusi, supra note 7, at 608.

346. Id. at 578, 598, 605.
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the decisions it made in conducting its analysis. Courts have exercised ex-
treme deference regarding all four key elements of RIA. Following are some
examples:

1. Problem

In Consumer Electronics Ass'n v. FCC,347 the court held that the FCC was jus-
tified in concluding that adoption of digital broadcast tuners was insuffi-
ciently rapid because relatively few households had purchased digital tuners
by 2001, and the FCC theorized that slow adoption of digital tuners discour-
aged development of digital programming.348 A trade association argued
that the FCC imposed a burden unnecessary to address the problem because
it required cable and satellite subscribers to buy over-the-air digital receivers
that they would not use. The court declined to assess whether the burden
was necessary to solve the problem, holding that the FCC's decision was a
type of "shifting of the benefits and burdens of a regulation" that "is well
within the authority of the responsible agency."349

Louisiana ex rel. Guste v. Verity3
5o involved a National Marine Fisheries Ser-

vice (NMFS) regulation that required shrimpers either to use nets that allow
sea turtles to escape or to haul in the shrimp trawler nets every ninety minutes
to free captured turtles.35 1 Appellants claimed that NMFS did not demon-
strate that shrimp trawling kills sea turtles, but the court cited numerous stud-
ies in the record that demonstrated the harm. The court concluded that the
NMFS was not arbitrary and capricious in relying on those studies, even
though twenty years of monitoring by the Louisiana Department of Wildlife
and Fisheries found no sea turtles captured by shrimp trawlers.352 Under the
arbitrary and capricious standard of review, "the court is not to weigh the
evidence in the record pro and con."353

347. 347 F.3d 291 (D.C. Cir. 2003).
348. Id at 300-01.
349. Id at 301.
350. 853 F.2d 322 (5th Cir. 1988).
351. Id. at 327-29.
352. Id.
353. Id at 327.
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2. Alternatives

Courts have also allowed agencies to avoid extensive evaluation of alter-
natives. In Investment Co. Institute,3 5 4 appellants argued that the Consumer Fu-

tures Trading Commission (CFTC) set the threshold too low when it decided
that an investment firm is subject to the registration requirement if non-hedg-
ing derivatives trades constitute 5% or more of its portfolio. 355 The court
upheld the CFTC's decision because the CFTC offered a reasoned explana-
tion for the 5% figure. The CFTC was not required to consider alternative
thresholds and then conduct analysis to determine which one was best.356

The court presented a somewhat more extensive but still highly deferential
discussion of an agency's analysis of alternatives in City of Waukesha v. EPA,357

a case challenging EPA regulation of radionuclide levels in drinking water.358

Petitioners argued that the EPA failed to use the best available studies and
data to determine what radium exposure standards protect the public within
an adequate margin of safety. This argument squarely addresses the effec-
tiveness of alternative standards. The court deferred to the EPA's judgment
sometimes because the EPA seemed to make a more convincing case based
on the court's reading of the evidence and at other times simply because the
EPA gave reasons or cited studies that supported its decisions.359

In National Wildlhfe Federation,360 the court found that the EPA behaved nei-
ther arbitrarily nor capriciously in rejecting several alternative compliance-
monitoring methods and in setting the monthly maximum effluent limitation
at the 95th percentile of monthly measurements rather than the 99th.361 The
court reasoned that the EPA has considerable discretion in making these
judgments, and that the Agency explained its reasons.362

3. Benefits

In Florida Manufactured Housing Ass'n v. Cisneros,363 the court upheld the U.S.
Department of Housing and Urban Development's (HUD's) finding that the

354. Inv. Co. Inst. v. U.S. Commodity Futures Trading Comm'n, 720 F.3d 370 (D.C.

Cir. 2013).
355. Id.

356. Id. at 381.
357. 320 F.3d 228 (D.C. Cir. 2003).
358. Id.

359. Id. at 247-55.

360. 286 F.3d 554 (D.C. Cir. 2002).
361. Id
362. Id. at 567-73.

363. 53F.3d 1565 (11th Cir. 1995).
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benefits of new standards for manufactured housing exceed the costs because
the agency provided a logical explanation for its benefit and cost figures and
its methods were not "flawed or unreasonable."

The role of this Court is not to decide whether HUD or the manufacturers used the

better technical data and methodologies; instead, our task is to determine whether

HUD's explanation of its administrative action demonstrates that it has considered the

appropriate factors required by law and that it is free from clear errors ofjudgment.3 6 4

In Reynolds Metals Co. v. EPA, petitioners contended that the regulation
could not produce the expected level of effluent reduction benefits; correcting
several errors in the EPA's analysis would yield a lower reduction in effluents.
The court summarized the differences between the petitioners and the EPA
and then sided with the EPA because the Agency provided a rational basis
for its conclusions.365 The court likewise dismissed allegations of deficiencies

in the EPA's cost analysis, stating that "[a]n agency has a broad discretion in
its selection of data and in the method of calculation, particularly when it
involves highly scientific or technical considerations."3 66

Even in remand cases, it is not always clear that the court reads the evi-
dence very closely. In Advocates for Highway and Auto Safety v. Federal Motor Car-
rier Safety Administration,367 the court struck down a regulation that established

standards for commercial driver training because the standards did not in-

clude a requirement for supervised on-road training. A report the agency

developed regarding the rulemaking "determined" that supervised on-road

training was a necessary part of effective training.3 68 The FMCSA later

noted, however, that the report contained no data or statistical evidence of a

relationship between driver training and crash reduction.369 The report's

"determination" was more of a judgment call than an empirical demonstra-

tion.

4. Costs

In National Wildlife Federation,370 environmental petitioners argued that the

EPA artificially inflated the cost of an option it rejected as too costly.371 The

364. Id. at 1580 (emphasis in original).

365. Reynolds Metals Co. v. EPA, 760 F.2d 549, 559-63 (4th Cir. 1985).

366. Id at 565.

367. 429 F.3d 1136 (D.C. Cir. 2005).

368. Id. at 1139-40.

369. Minimum Training Requirements for Entry-Level Commercial Motor Vehicle Op-
erators, 72 Fed. Reg. 73,226, 73,227, 73,229 (Dec. 26, 2007).

370. 286 F.3d 554 (D.C. Cir. 2002).

371. Id. at 560-561.
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court generally found that the EPA demonstrated it had a rational basis for
its cost estimates.372

Northwest Environmental Advocates v. National Marine Fisheries Service dealt with
an environmental impact statement rather than an RIA. However, the peti-
tioner's claims that the agency ignored certain costs were similar to the kinds
of criticisms one could make in challenging an RIA. The court concluded,
"Our role is simply to assure that the agency has taken a hard look at the
proposed action. In this case, the Corps has demonstrated the hard look by
performing exhaustive studies over numerous years, soliciting and accommo-
dating input from stakeholders, and thoroughly re-analyzing areas of partic-
ular concern."373 Nevertheless, the dissenting opinion strongly criticized the

agency's analysis for ignoring possible external costs created by the project
and failing to consider how much of the economic benefit would merely con-
stitute diversion of traffic from other ports.374 The dissent suggests that the
court may have reached a different decision under a more demanding stand-
ard of review.

In Radio Ass'n on Defending Airwave Rights,375 the court held that the agency

satisfied the 1984 Safety Act's requirement that it perform a benefit-cost
analysis,. even if it declined to include some costs.376 In Consumer Electronics
Ass'n,377 the court held that although the FCC simply concluded that the costs
were within an acceptable range without conducting much actual analysis of
costs, its approach "meets the minimum standard for reasoned decisionmak-
mg." 378

One might argue that such highly deferential treatment of agency analysis
is the essence of the arbitrary and capricious standard. The cases just cited,
however, offer a clear contrast to the cases cited earlier in Part V.A., some of
which were also decided under the arbitrary and capricious standard.

372. Id. at 560-67.
373. Nw. Envtl. Advocates v. Nat'1 Marine Fisheries Serv., 460 F.3d 1125, 1145 (9th Cir.

2006).
374. Id at 1147-50.

375. Radio Ass'n on Defending Airwave Rights v. United States Dep't of Transp. Fed.

Highway Admin., 47 F.3d 794 (6th Cir. 1995).
376. Id. at 805-06.
377. 347 F.3d 291 (D.C. Cir. 2003).
378. Id. at 302.
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VI. DEVELOPING THE STANDARD OF REVIEW

A. Amending the APA

As examined in Part IV, the existing case law is unclear on the reviewa-
bility of economic analyses that are not mandated by statute and on the rigor
of review applied to agency economic analyses. Part V demonstrated that
judicial review of economic analysis can improve the quality of those analyses
yet still afford the agency a high degree of discretion when applying that
analysis to craft a regulation. This Part will explore statutory reforms de-
signed to capture the benefits deriving from judicial review and remove the
uncertainty associated with the current state.

To reiterate, this Article does not address any external requirement to pre-
pare an RIA or attempt to specify how an agency should use the results of
such an analysis. Efforts to impose an RIA requirement are already afoot in
both Congress and the courts,3 79 but there has been some uncertainty con-
cerning whether courts are equipped to conduct judicial review of rules rely-
ing on the findings of an RIA and what such review might look like in prac-
tice. This Article focuses solely on illustrating how to design a successful
judicial review regime by drawing on thirty years of precedent in which
courts have reviewed agency rules relying-at least in part-on analysis con-
tained in an RIA.

The simplest approach to establishing a uniform standard of review would
entail a change to the underlying statutory framework. Because the RIA is a
fundamental tool of regulatory policymaking and can be undertaken by any
administrative agency, this change would be best achieved by amendment of
the Administrative Procedure Act (APA), which has come to be seen as a de
facto "constitution" of administrative law applicable to all federal agencies.380

We propose the following revisions to the APA to achieve that end:
Amend 5 U.S.C. § 551 to include a new subpart that defines "regulatory
impact analysis." The definition should cover any analysis assessing
the nature and significance of an underlying regulatory problem,
alternative approaches, and the benefits and costs of a proposed
regulation and its alternatives. Further, the definition should in-
clude analyses prepared pursuant to statutory mandate, in re-
sponse to an executive order or any other presidential directive,
or on the agency's own initiative.

379. See supra notes 2-4 and accompanying text.

380. See, e.g., Steven P. Croley, The Administrative Procedure Act and Regulatoy Reform: A Rec-

onciliation, 10 ADMIN. LJ. AM. U. 35, 35 (1996); Alan B. Morrison, The Administrative Procedure

Act: A Living and Responsive Law, 72 VA. L. REv. 253, 253 (1986).
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* Add a new section (in Title 5, Part I, Chapter 7 of the US. Code) that
establishes the standard of review applicable to agencies' regulatory impact
analyses. Any RIA prepared by the agency becomes part of the
rulemaking record on judicial review, regardless of the initial im-
petus for preparing the analysis. The court will subsequently as-
sess the underlying rule in light of the findings of the RIA. The
court must consider whether the agency (1) presented evidence
that a significant problem exists and identified the root cause of
the problem, (2) considered a reasonable range of alternative so-
lutions that address the root cause, (3) analyzed the anticipated
benefits and costs of the selected regulatory option and any alter-
natives considered, and (4) relied on the best available evidence in
reaching those determinations. To the extent that the agency re-
lied on flawed analysis contained in the RIA, overlooked some
material issue when preparing the RIA, or ignored some relevant
aspect of the RIA in a manner that introduces a material error
into the agency's conclusion, the court will set aside the rule on
judicial review.

The rigor of the court's analysis should be equivalent to that shown in
cases applying the substantial evidence standard or the hard look version of
arbitrary and capricious review. Given that those standards have been ap-
plied inconsistently in the past, as explored in Part IV.A., the statutory lan-
guage should also set forth the actions the court should undertake when re-
viewing the final rule in light of the findings of an RIA. Specifically, the court
should scrutinize the evidence on the record to ensure that the agency did
not commit a significant error in its analysis, overlook relevant evidence, or
rely on comparatively weak evidence when more persuasive evidence was
available.

A court reviewing an agency's RIA would not attempt to reproduce the
evidence undergirding the agency's RIA or conduct its own analysis to de-
termine whether the agency reached the "correct" conclusions based on that
evidence. Rather, the court would examine the evidence on the record and
determine whether the agency used the best available information. Of
course, weighing evidence proffered by litigating parties and deciding which
side has presented a more compelling case is at the very core of the institu-
tional role of courts, so federal judges are eminently well-equipped to under-
take that function.38'

In addition, a reviewing court would not strike down an agency's rule
simply because it does not perform optimally on each of the factors previously

381. See supra Part V; see, e.g., ALLAN IDES & CHRISTOPHER N. MAY, CIVIL PROCEDURE

CASES AND PROBLEMS 17 (2003).
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articulated. The key inquiry is whether a flaw or omission in the RIA led to
a material difference in the regulation adopted. The factors are intended
merely to guide that inquiry and provide greater clarity for agencies concern-
ing the minimum procedures they must follow when preparing an RIA and
using the analysis contained therein to craft a final rule.

The remainder of this subpart fleshes out each of the analytic factors in
detail, describing the type of evidence that a reviewing court would demand
of agencies and the type of analytical flaws that would justify a court's setting
aside an agency's rule. The next subpart distinguishes our proposal from
past efforts to expand judicial review of agency RIAs.

1. Analysis of the Problem

Under traditional conceptions of the administrative state, federal agencies
were considered the "technocratic" arm of government, responsible simply
for filling in the details of the policy prescriptions established by Congress
(which, in turn, acted on behalf of the sovereign people).382 As such, agencies
were not responsible for identifying problems or setting regulatory goals; ra-
ther, they simply devised the technical means for carrying out the wishes of
Congress.383

Assuming there was a time when Congress and agencies maintained a
clear distinction between the legislative functions of the former and the exec-
utive functions of the latter, that era has drawn to a close. In its nearly 230
years in the Republic, the Supreme Court has only twice struck down a stat-
ute for delegating excessive lawmaking powers to administrative agencies,
and both instances date to the early days of the New Deal.384 In the inter-
vening eighty years, a period that has witnessed the rise of the modern regu-
latory state, the Supreme Court has effectively resigned itself to the fact that

382. Richard B. Stewart, Administrative Law in the 21st Centuy, 78 N.Y.U. L. REv. 437,

439-40 (2003).
383. See, e.g., Schechter Poultry Corp. v. United States, 295 U.S. 495, 530 (1935) ("[T]he

Constitution has never been regarded as denying to Congress the necessary resources of flex-

ibility and practicality, which will enable it to perform its function in laying down policies and

establishing standards, while leaving to selected instrumentalities the making of subordinate

rules within prescribed limits and the determination of facts to which the policy as declared

by the legislature is to apply."); Pan. Ref. Co. v. Ryan, 293 U.S. 388, 421 (1935) ("The Con-

gress manifestly is not permitted to abdicate, or to transfer to others, the essential legislative

functions with which it is thus vested. Undoubtedly legislation must often be adapted to com-

plex conditions involving a host of details with which the national legislature cannot deal di-

rectly.").

384. Schechter, Poulty Corp., 295 U.S. at 529-30; Pan. Ref Co., 293 U.S. at 421.
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agencies will necessarily undertake a certain lawmaking function,385 although
Congress must at least articulate an "intelligible principle" to guide agencies'
decisionmaking.386

Given the expansive policymaking powers they currently enjoy, agencies
engaged in the rulemaking process should not be allowed merely to point to
their underlying statutory authorization and indicate that Congress has di-
rected them to act. Rather, an agency should articulate in clear prose pre-
cisely what problem it intends to solve, present evidence that the problem is
significant, and trace the problem to its root cause.387 An evidence-based

assessment of the problem the agency seeks to solve can help regulators de-
cide whether and how to regulate, even before they compare the benefits and
costs of alternatives.

The simplest and most straightforward use of problem analysis is to deter-
mine whether a significant problem exists that regulation might solve. If
there is no systematic evidence of a widespread, significant problem, then

regulation is unnecessary.388 If analysis of the baseline-that is, the likely

conditions in the future in the absence of a new regulation-indicates that
the problem is likely to diminish or disappear over time, then either regula-
tion is unnecessary or only a temporary regulation is needed.389

Identifying the root cause of the problem is necessary to identify actions
that could potentially solve the problem.39 0 Problem analysis thus aids in

385. Mistretta v. United States, 488 U.S. 361, 378 (1989) (rejecting the notion that dele-

gations "may not carry with them the need to exercise judgments on matters of policy").

386. Id at 372-73 ("So long as Congress 'shall lay down by legislative act an intelligible

principle to which the person or body authorized to [exercise the delegated authority] is di-

rected to conform, such legislative action is not a forbidden delegation of legislative power."'

(quotingJ.W. Hampton,Jr., & Co. v. United States, 276 U.S. 394, 409 (1928))).

387. This is especially important when the statutory mandate is exceedingly vague, such

as when a statutory provision directs the agency to act in the. "public interest." See, e.g., Nat'l

Broad. Co. v. United States, 319 U.S. 190, 225-26 (1943) (upholding a statute directing an

agency to regulate in the "public interest" in the face of a non-delegation challenge); N.Y.

Cent. Sec. Corp. v. United States, 287 U.S. 12, 24-25 (1932) (explaining that the term "public

interest" has ascertainable criteria similar to provisions that use terms such as "reasonableness

of rates," "discrimination," and "public convenience and necessity.").

388. DUDLEY & BRITO, supra note 33, at 90-91; Patrick A. McLaughlin et al., Regulatoy

Reform in Florida: An Opportunity for Greater Competitiveness and Economic Efficiency, 13 FLA. ST. U.

Bus. REv. 95, 115-23 (2014).
389. McLaughlin et al., supra note 388, at 123-25; Richard A. Williams and Kimberly

M. Thompson, Integrated Analysis: Combining Risk and Economic Assessments While Preserving the Sep-

arations ofPowers, 24 RISK ANALYSIs 1613, 1618-19 (2004).

390. Ellig & Brito, supra note 26, at 10-11.
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identifying effective alternatives and weeding out alternatives that only treat
symptoms. Identifying the root cause also aids in crafting a regulation that
is no broader than it needs to be. Only those entities that are proven to be a
significant source of the problem need to be regulated.391 A clear under-
standing of the problem also provides a guidepost for retrospective analysis
to assess how much of the problem the regulation solved.

Executive Order 12,866 and OMB Circular A-4 provide useful guidance
to agencies in that respect. Executive Order 12,866 states that "each agency
shall identify the problem that it intends to address (including, where appli-
cable, the failures of private markets or public institutions that warrant new
agency action)." 392 OMB Circular A-4 sets forth various market failures that
might justify regulatory intervention, including (1) externalities, (2) public
good problems, (3) excessive market concentration, and (4) informational
asymmetries.393 Importantly, regulatory interventions need not be limited to
efforts to correct market failures and increase net social utility, as OMB Cir-
cular A-4 explicitly recognizes.394 Other reasons for regulatory intervention
include promoting justice, prohibiting invidious discrimination, ensuring
fairness, advancing public morality, guaranteeing equal opportunity, and
cultivating civic virtue.395 In short, although the regulatory problem it ad-
dresses need not involve a market failure, a regulatory agency should be as
precise as possible in identifying the problem it intends to solve and present-
ing relevant evidence about its significance and cause.

The cases reviewing the economic analyses underpinning agencies' rules
provide some insight on the flaws that justify setting aside a rule for failure to
adequately assess the underlying problem. For instance, in Advocates for High-
way and Auto Safey, the FMCSA marshaled evidence concerning one cause of
accidents (inadequate on-road training for commercial drivers) but then
adopted a rule designed to address an entirely separate set of causes (driver
qualification, driver wellness, hours of operation, and whistleblower protec-
tion).39 6 Such a disconnect between the problem identified and the solution
adopted is fatal to a proposed regulation; the agency must identify the root

391. See, e.g., Jerry Ellig & Richard Williams, FDA's Animal Food Regulation is for the Birds,
37 REG. 54, 61 (2014) (showing that most of the benefits of a proposed animal food regulation

could be achieved by applying it only to pet food, not to all animal feed).

392. Exec. Order No. 12,866, 58 Fed. Reg. 51,735 (Oct. 4, 1993).
393. OMB CIRCuLAR A-4, supra note 14, at 5-6.
3 9 4. Id.

395. Reeve T. Bull, Market Corrective Rulemaking: Drawing on EU Insights to Rationalize US.

Regulation, 67 ADMIN. L. REv. 629, 636 (2015).
396. Advocates for Highway & Auto Safety v. Fed. Motor Carrier Safety Admin., 429

F.3d 1136, 1145-46 (D.C. Cir. 2005).
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cause of the problem it seeks to address and demonstrate how its rule will
redress that specific issue.

The agency also must present evidence showing that the underlying prob-
lem is sufficiently significant to merit regulatory intervention. To do so, the
agency must establish a baseline projection of what will happen in the ab-
sence of new regulation effectively enough to illustrate how its proposed in-
tervention ameliorates some deficiency. In American Equiy Investment Life In-
surance Co.,39 the SEC claimed that its proposed rule (which subjected a type
of variable-rate annuity to the securities laws) would enhance market com-
petition, but it failed to assess existing levels of competition under state regu-
lation or the efficiency of the existing state law regime. Absent some showing
that the existing state of affairs was insufficiently competitive, the agency
failed to demonstrate that the proposed rule was necessary.398 Similarly, in
Business Roundtable, in which the SEC proposed a rule that would facilitate the
listing of shareholder-nominated candidates on ballots in corporate elections,
the court faulted the agency for failing to establish a consistent baseline with
which to measure the frequency of proxy challenges that would be caused by
the rule.39 9 Absent such a baseline, the agency could not viably determine
whether the rule would alter the status quo (and therefore failed to demon-
strate that any problem exists that requires a regulatory solution).400 In short,
the agency must demonstrate why regulation is required and how its pro-
posed intervention effects an improvement.

The court must limit its review of the agency's problem analysis to ensur-
ing that the agency has clearly articulated the problem it seeks to solve, pre-
sented evidence that the problem is significant, and identified the root cause
of the problem. The court must not substitute its judgment concerning
whether the underlying regulatory goal is legitimate for the judgment of the
agency. Provided the agency puts forward convincing evidence for the ex-
istence of a significant problem and for the potential of a proposed rule to
improve the status quo, it is not the province of federal judges to opine on
whether they would have made the same decision. The problem-articulation
requirement will prove crucial in the subsequent steps of the analysis, as the
court assesses whether the economic analysis demonstrates that the regula-
tion is likely to produce the intended outcome or outcomes and whether the
agency considered viable alternatives to the option selected in achieving that
outcome.

397. 572 F.3d 923 (D.C. Cir. 2009).
398. Id. at 935-36.

399. Bus. Roundtable v. SEC, 647 F.3d 1144, 1148-49 (D.C. Cir. 2011).

400. Id.
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This requirement for problem analysis would also have several positive
effects beyond promoting meaningful judicial review. Under the APA frame-
work for informal rulemaking, the agency must give interested parties an op-

portunity to comment on its proposed rule.401 If stakeholder groups are to
comment intelligently, they must have a clear sense of the nature and cause

of the problem the agency seeks to solve. Similarly, as agencies undertake
retrospective review of their rules, a clear articulation of the regulatory goal
will allow both the agency and stakeholder groups to test whether the rule
has indeed achieved its purported aims or instead should be modified to en-

hance its effectivenessY'2

2. Considering Reasonable Alternative Solutions

Gordon Tullock often enjoyed recounting the story about a Roman em-
peror who judged a singing contest. The first contestant sounded so horrible

that the emperor immediately gave the prize to the second contestant.403 The
emperor's foolishness is obvious to most people: the second singer might have
been even worse! In isolation, the consideration of costs and benefits associ-
ated with an RIA is meaningless: even if the benefits of a proposed course of
action exceed the costs, a regulator cannot determine whether the selected
option is desirable absent some consideration of alternatives.04 The basic

principle is opportunity cost: any given decision is economically optimal only
if it is deemed preferable to all other available decisions.405 Thus, an effective
RIA must compare the preferred course of action to reasonable alternatives.

As discussed in Part V.A.2, that inquiry should not focus on whether the
agency considered an adequate number of alternative solutions. Rather, the
focus should be on whether the agency assessed a range of conceptually via-
ble alternatives (the number and sophistication will vary depending on the
circumstances) and whether the agency conducted an adequate analysis of
those alternatives.

Of course, a requirement that an agency consider every conceivable alter-

401. 5 U.S.C. § 553(c) (2012).

402. See Retrospective Review of Agency Rules, 79 Fed. Reg. 75,114, 75,116-17 (Dec.

17, 2014).

403. PeterJ. Boettke et al., Saving Government Failure Theory from Itself Recasting Political Econ-

omy from an Austrian Perspective, 18 CONST. POL. ECON. 128 (2007).

404. Corrosion Proof Fittings v. EPA, 947 F.2d 1201, 1221 (5th Cir. 1991).

405. We take no position on whether the optimal regulatory approach is that which max-

imizes net benefits, although that often will be the case. The agency is free to select whichever

approach it deems ideal, but it must offer a reasoned explanation for why it has chosen that

option in preference to the available alternatives.
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native to its preferred option would be crippling. For any regulatory deci-
sion, the alternative options are literally infinite. Furthermore, even if an
agency need only consider "reasonable" alternatives, the analytical burden
could still be significant, as one can almost always conceive of a superior ap-
proach in hindsight. Thus, a court reviewing an agency's RIA must simply
ensure that the agency considered the most viable alternatives.

In cases involving judicial review of agency economic analyses, federal
courts have recognized the need for balance. In essence, the courts have held
that an agency need not consider every conceivable alternative, but it must
give some thought to those alternatives that would reasonably come to mind
when considering the problem at hand. For instance, in Chamber of Commerce,
the court faulted the agency for failing to give adequate consideration to a
regulatory alternative that was identified by two commissioners who dis-
sented from the agency's final decision.406 In Corrosion ProofFittings, the court
held that an agency must consider a spectrum of acceptable alternatives.407

In that case, merely considering the two extreme options-an outright ban
on a product and simple failure to regulate-was deemed inadequate, with
the court on remand instructing the agency to consider a range of interme-
diate alternatives.408 In short, as the preceding examples and the cases in
Part V.A.2 demonstrate, the agency must show that it considered an ade-
quate range of alternatives and that it articulated a rational justification for
selecting the preferred option.

Cases arising under the National Environmental Policy Act (NEPA) also
provide a useful precedent for this type of inquiry. Under the NEPA, an
agency undertaking an action "significantly affecting the quality of the hu-
man environment" must prepare an environmental impact statement that
considers the "alternatives to the proposed action."4 9 In interpreting this
requirement under the NEPA, federal courts determine the type of alterna-
tives that the agency must consider and will set aside an agency action if they
determine that the agency overlooked an especially compelling alternative.
The courts' analysis is "essentially procedural" and is designed only to ensure
that the agency reached a "fully informed and well considered decision;" the
agency does not have to choose the alternative that the court would have
preferred.4 10

406. Chamber of Commerce v. SEC, 412 F.3d 133, 144 (D.C. Cir. 2005).
407. Corrosion ProofFittings, 947 F.2d at 1216-17.

408. Id.; see aLso New York v. Reilly, 969 F.2d 1147, 1153 (D.C. Cir. 1992).
409. 42 U.S.C. §§ 4332(C)(i)(iii), (E) (2012).
410. Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519, 558

(1978).
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Nevertheless, the agency must consider "an appropriate range of alterna-
tives, even if it does not consider every available alternative."411 What that
means in practice has gradually been fleshed out by the case law. As an initial
matter, the agency must consider the "no action" alternative; simply leaving
the status quo intact is always a potential option.4 12 The other alternatives
the agency must consider will depend on the specific circumstances of the
case. Generally, an action with an especially significant environmental im-
pact will require more intense scrutiny of potential alternatives.413 An agency
also must consider more alternatives when a significant number of conceiva-
ble alternatives exist.4 14 By the same token, an agency need not consider

alternatives that are "speculative" or "remote."415 In considering the alter-
natives, the agency must offer a reasoned explanation for why it selected the
preferred option,416 and it cannot ignore data relevant to its selection among
the available options.417

Ultimately, in assessing an agency's RIA, the court must satisfy itself that
the agency considered the key alternatives suggested by the evidentiary rec-
ord and ensure that the agency did not overlook obvious possibilities (for ex-
ample, simply declining to regulate). The alternatives to be considered and
the amount of analysis required will depend significantly on the facts of the
case.

411. Headwaters, Inc. v. Bureau of Land Mgmt., 914 F.2d 1174, 1181 (9th Cir. 1990).

412. Biodiversity Conservation Alliance v.Jiron, 762 F.3d 1036, 1051 (10th Cir. 2014)

("The range of 'reasonable alternatives' must at least include the alternative of taking 'no ac-

tion."'); Friends of Se.'s Future v. Morrison, 153 F.3d 1059, 1065 (9th Cir. 1998) (stating that
"among the alternatives to be considered in an EIS is the no-action alternative"); see also 40

C.F.R. § 1502.14(d) (2015) (requiring agencies to include the alternative of no action).

413. See Mo. Mining, Inc. v. Interstate Commerce Comm'n, 33 F.3d 980, 984 (8th Cir.

1994) ("As we have stated, 'the range of alternatives that reasonably must be considered de-

creases as the environmental impact of the proposed action becomes less and less substantial."'

(quoting Olmsted Citizens for a Better Cmty. v. United States, 793 F.2d 201, 208 (8th Cir.

1986))).

414. See Vt. rankee Nuclear Power Corp., 435 U.S. at 552-53 ("[TWhe concept of 'alterna-

tives"' is an evolving one, requiring the agency to explore more or fewer alternatives as they

become better known and understood.").

415. City of Aurora v. Hunt, 749 F.2d 1457, 1467 (10th Cir. 1984); Life of the Land v.

Brinegar, 485 F.2d 460, 472 (9th Cir. 1973).

416. High Country Conservation Advocates v. U.S. Forest Serv., 52 F. Supp. 3d 1174,

1199-1200 (D. Colo. 2014).

417. 1000 Friends of Wis., Inc. v. DOT, No. 11 -C-0545, 2015 WL 2454271, at *9 (E.D.

Wis. May 22, 2015).
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3. Analyzing the Costs and Benefits of the Preferred Option and Alternatives

The existing case law provides insight into how judicial review of an
agency's analysis of regulatory benefits and costs would look in practice. Alt-
hough most of those cases involve some statutory benefit-cost analysis re-
quirement-whereas the standard articulated in this paper would extend to
any economic analysis on which the agency relies, even in the absence of
such a statutory requirement-the cases nevertheless introduce several ana-
lytical principles that would apply under the standard of review proposed
herein.

First, the agency must present actual evidence concerning regulatory ben-
efits and costs; it may not present some unquantified benefit or cost as a
trump card absent some evidence showing why the unquantified factor is real
and significant. For instance, in Corrosion ProofFittings, the agency quantified
the value of statistical lives saved over a thirteen-year period but then cited
the value of all lives saved beyond that point as an unquantified benefit.418

Although an agency mayjustifiably rely on unquantified benefits when mon-
etizing those benefits is impracticable, it cannot refuse to calculate otherwise
quantifiable benefits or costs and cite those as "qualitative" evidence to justify
its preferred approach. The same principles apply to unquantified values
that are neither benefits nor costs.

By the-same token, the agency may not rely on theoretical benefits or costs;
it must present some evidence showing that the regulation is likely to generate
the benefits or costs claimed. For instance, in Gas Appliance Manufacturers
Ass'n,419 the agency assumed that heat losses in water heater fittings could be
reduced by 40% but did not marshal any evidence to demonstrate how that
was feasible.420 Such an abortive analysis is inadequate to prove the existence
of regulatory benefits or costs.4 21

Second, the court must review the record to ensure that the agency has
not committed clear errors in its analysis of the underlying benefits and costs.
Although the court should not attempt to reproduce the agency's work or
upset tenable agency conclusions with which it might disagree, it should iden-
tify any logical flaws in the agency's analysis and set aside any conclusion
deriving from those errors that materially affects the final outcome. For in-
stance, an agency must not double-count regulatory benefits or costs.422 Sim-

ilarly, an agency must not discount regulatory costs without doing the same

418. Corrosion Proof Fittings v. EPA, 947 F.2d at 1218-19.

419. 998 F.2d 1041 (D.C. Cir. 1993).
420. Id at 1047.

421. Id.

422. See, e.g., Corrosion Proof Fittings, 947 F.2d at 1219.
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for regulatory benefits.423

Third, the court must ensure that the agency has relied on the best avail-
able evidence in reaching its conclusion. This requires the agency to consider

not only the evidence it has developed internally, including the RIA and any

additional economic analysis it may have commissioned, but also any rele-

vant evidence presented during the notice-and-comment process by outside
parties. The court also must ensure that the agency develops the evidence
concerning regulatory benefits and costs to the greatest extent possible. In
some instances, this may require a quantification of regulatory costs, benefits,
or both. For example, in Business Roundtable, the court faulted the SEC for
failing to quantify the costs associated with opposing shareholder-nominated
candidates (or at least failing to explain why doing so is impractical).424

In other instances, full quantification of benefits or costs may prove infea-
sible, but the agency can still provide a rough estimate of them. In Chamber

of Commerce, the court acknowledged that full monetization of the costs asso-

ciated with a requirement that 75% of mutual fund directors be independent
may prove impracticable, but the court suggested that the agency might at
least provide a range for the anticipated costs.425 In Center for Biological Diver-

sity, the court recognized the difficulties associated with quantifying the ben-
efits of reduced carbon emissions, but it faulted the agency's overly simplistic
approach of ignoring those benefits entirely.426

In some instances, any effort to put a dollar value to regulatory benefits or
costs may be impracticable. In those cases, the agency must at least provide
a qualitative description of the benefits and costs and offer a reasoned, evi-
dence-based explanation for why it has concluded that the benefits justify the
costs. As previously discussed, unquantified benefits or costs (or overarching
"values" that are not even styled as benefits or costs) may not be deployed as
a "trump card" justifying whatever regulatory outcome the agency seeks.427

Finally, the court must ensure that the agency assessed the benefits and
costs not only of the preferred course of action but also of the key alternatives.
For instance, in Corrosion ProofFittings, in which the EPA imposed a complete
ban on the manufacture and distribution of asbestos, the court faulted the

423. See, e.g., id. at 1218; Bus. Roundtable v. SEC, 647 F.3d 1144, 1151 (D.C. Cir. 2011).

424. 647 F.3d at 1150.
425. 412 F.3d 133, 143 (D.C. Cir. 2005).
426. Ctr. for Biological Diversity v. Nat'1 Highway Traffic Safety Admin, 538 F.3d 1172,

1200 (9th Cir. 2008).
427. Corrosion ProofFittings, 947 F.2d at 1218-19.
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Agency for failing to consider the costs and benefits associated with less bur-
densome alternatives.428 The court also found error in the Agency's failure
to assess the health risks associated with asbestos substitutes, many of which
are known carcinogens.429 If the alternatives that arise in the face of an out-
right ban are even less safe than the prohibited product, then the regulation
completely fails to accomplish its primary goal.43

A complete RIA should identify the alternative with the greatest net ben-
efits-that is, the alternative whose benefits exceed its costs by the greatest
amount. If all major benefits and costs can be monetized, then the net ben-
efits are relatively easy to compare. If some major benefits or costs are not
monetized, a rigorous qualitative discussion can still identify the nature of the
primary tradeoffs involved.

Even when all benefits and costs of a wide variety of alternatives can be
quantified and monetized, the decision to regulate only when benefits exceed
costs-or to select the alternative with the greatest net benefits-involves the
value judgment that economic efficiency should be the goal.431 The question
of what standards the analysis of benefits and costs must meet is different
from the question of how the relationship between benefits and costs should
affect agency decisions.

As explored in Part IV.B, there is a wide range of benefit-cost analysis
requirements in the various statutory schemes authorizing agencies to regu-
late. Many statutes simply do not mention assessing benefits or costs, which
is increasingly interpreted to permit (but not require) agencies to consider
such information.432 Affirmative statutory requirements to consider costs
and benefits range from a directive to regulate unless the agency determines
that doing so would be technologically or economically infeasible-that is,
the costs to industry would be so crippling as to render regulation inappro-
priate-to a strict requirement that the monetized benefits of the regulation
exceed the monetized costs.433

428. Id. at 1217 ("Upon an initial showing of product danger, the proper course for the

EPA to follow is to consider each regulatory option, beginning with the least burdensome, and

the costs and benefits of regulation under each option.... Here, although the EPA mentions

the problems posed by intermediate levels of regulation, it takes no steps to calculate the costs

and benefits of those intermediate levels.").

429. Id at 1221.

430. Id. at 1220-21.

431. For discussions of alternative ways that benefit and cost information might be used

to guide decisions, see Robert W. Hahn & Cass R. Sunstein, A New Executive Orderfor Improving

Federal Regulation? Deeper and Wider Cost-Benefit Analysis, 150 U. PA. L. REv. 1489, 1498-99

(2002); Graham, supra note 134, at 432-35.

432. Cecot & Viscusi, supra note 7, at 586-87.

433. See supra Part IV.B.
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Our proposal solely addresses how courts should assess the quality of the
agency's analysis, not the agency's criteria for decisionmaking. The court
would examine the underlying evidence to ensure that the agency adequately
assessed the benefits and costs both of the preferred regulatory option and of
the primary alternatives. In some cases, such examination may entail exten-
sive effort to quantify benefits or costs; in others, merely enumerating the
anticipated benefits and costs and making some qualitative effort to compare
the two may be sufficient. The degree of quantification or monetization re-
quired would depend on the availability of relevant data and analytical meth-
ods in each case. Importantly, the court must not set aside the regulation
merely because it finds one or more minor flaws in the agency's analysis of
benefits and costs; the inquiry remains focused on whether a mistake in the
economic analysis materially affected a decision about the regulation.

4. Relying on the Best Available Evidence

Under our proposal, the court is limited to the evidentiary record con-
fronted by the agency. That record includes (1) all evidence developed by
the agency and (2) evidence furnished by outside parties pursuant to the no-
tice-and-comment proceSS434 that bears on the analysis contained in the

agency's RIA. The court must assess the evidence of record and satisfy itself
that the agency's analysis reaches logically tenable conclusions based on all
the information in the record. In so doing, the court must not substitute its
policy preferences for those of the agency. Similarly, the court must not pe-
nalize the agency for failure to analyze some aspect of the problem that the
court may find interesting but would not make a material difference in the
assessment of the benefits and costs of the key regulatory alternatives.

At the same time, several flaws in the agency's analysis justify setting aside
a rule that is not supported by the evidence on record. The list that follows
explores some of the flaws that courts have identified when setting aside an
agency's rule because of deficiencies in the underlying economic analysis.
Under our proposal, courts would be empowered to set aside an agency rule
when any of the following analytical flaws has a material effect on the
agency's decision:

* Ignoring relevant evidence submitted by outside parties. Courts already
routinely set aside agency rules for failing to consider evidence
submitted during the notice-and-comment process that calls into
question the decision reached by the agency. For instance, in

434. 5 U.S.C. § 553(c) (2012).
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Business Roundtable, the agency relied on two "relatively unpersua-
sive studies" to the exclusion of more convincing evidence submit-
ted by outside parties.435 Similarly, in Chamber of Commerce, the
agency inappropriately overlooked a regulatory alternative sug-
gested by several commenters and two commissioners who dis-
sented from the agency's ultimate conclusion.43 6

Engaging in speculation. Summary assertions unsubstantiated by any
evidence in the record are insufficient to support an agency's con-
clusions. In Centerfor BiologicalDiversity, an agency maintained that
the value of carbon emission reduction was zero, notwithstanding
competing evidence indicating that the value, although uncertain,
most assuredly was greater than zero.437 In Competitive Enterprise
Institute (wherein the agency summarily dismissed the risk that
stronger fuel economy standards would reduce automobile safety
by inducing consumers to purchase smaller cars), the court faulted
the agency for engaging in "statistical legerdemain" and making
"conclusory assertions that its decision had no safety cost at all."438

Failure to marshal evidence demonstrating the existence of a
claimed benefit or cost (or the lack thereof) can prove fatal on re-
view.

* Ignoring important aspects of a regulatoy problem. Failure to
acknowledge evidence concerning a key aspect of the problem
confronted, including information bearing on potential alterna-
tives or regulatory costs and benefits, is grounds for setting aside
an agency's rule. For example, in Corrosion Proof Fittings, the
Agency declined to consider any regulatory alternatives short of
an outright ban on asbestos, notwithstanding evidence that asbes-
tos substitutes posed many of the same risks.439  In Business
Roundtable, the court faulted the agency for failing to consider the
possibility that the proxy access rule would be used by unions and
pension funds to extort concessions from the company, a potential

435. 647 F.3d 1144, 1150-51 (D.C. Cir. 2011).

436. 412 F.3d 133, 144 (D.C. Cir. 2005).

437. Ctr. for Biological Diversity v. Nat'1 Highway Traffic Safety Admin., 538 F.3d 1172,
1200 (9th Cir. 2008).

438. Competitive Enter. Inst. v. Nat'l Highway Traffic Safety Admin., 956 F.2d 321, 324

(D.C. Cir. 1992).
439. Corrosion ProofFittings v. EPA, 947 F.2d 1201, 1217, 1220-21 (5th Cir. 1991); see

also New York v. Reilly, 969 F.2d 1147, 1153 (D.C. Cir. 1992) (finding that the EPA improp-

erly ignored less restrictive alternatives than an across-the-board ban on burning lead-acid

batteries).
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cost associated with the proposed regulation.4 40

* Relying on less persuasive evidence to the exclusion ofmore compelling evidence.
In Business Roundtable, the agency heavily relied on two studies that
the court deemed unpersuasive, at least one of which the agency
conceded was "'difficult to interpret."+4 At the same time, the
agency summarily dismissed studies submitted by commenters
that reached the opposite result, failing to distinguish those studies
or explain why they were considered unconvincing.442 If an
agency's reliance on a certain body of evidence is clearly illogical
in light of another, more compelling body of evidence, the court
is justified in striking down the agency's decision.

* Committing errors oflogic. The court should set aside an agency's rule
if it discerns any clear error of logic that resulted in an incorrect
or unsupportable conclusion. For instance, in Business Roundtable,
the court noted that the agency assumed that the proxy access rule
would be invoked frequently for estimating benefits but then
found that it would be invoked infrequently when assessing
costs.443 Such facially obvious inconsistencies in the agency's rea-

soning merit a court's setting aside a rule.
In short, although a reviewing court must not substitute its policy prefer-

ences for those of the agency, certain flaws in an agency's evidentiary deter-
minations merit reversal and remand.

B. Distinguishing Past Reform Proposals

Over the past four decades, members of Congress have introduced several
regulatory reform proposals that would subject various aspects of agency
RIAs to judicial review. The earliest such proposal was the Regulatory Re-
form Act of 1981.44 Over the ensuing years, numerous bills modeled after
the original 1981 legislation emerged.445 Each of those bills offered a suite of
reforms to the informal rulemaking procedures of the APA. With respect to

440. Bus. Roundtable, 647 F.3d at 1151-52.
441. Id at 1151.

442. Id. at 1150.

443. Id. at 1154.

444. Regulatory Reform Act of 1981, S. 1080, 97th Cong. (1981).
445. See, e.g., Regulatory Improvement Act of 1999, S. 746, 106th Cong. (1999); Regula-

tory Improvement Act of 1998, S. 981, 105th Cong. (1998); Comprehensive Regulatory Re-
form Act of 1995, S. 343, 104th Cong. (1995); Regulatory Reform Act of 1995, S. 291, 104th
Cong. (1995).
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preparation and use of RIAs, each of the bills did all or most of the follow-
ing:446

* Required that every major rule (defined as a rule that is likely to
have an annual economic impact of $ 100 million or more) include
both a preliminary and a final regulatory analysis, both of which
must assess the regulatory benefits and costs, explore reasonable
alternative approaches, and offer a reasoned explanation for the
regulatory solution ultimately selected.447

* Provided that a court must vacate a rule if the agency completely
failed to perform a required regulatory analysis.44 8

* Indicated that a reviewing court is to assess the regulatory analysis
only insofar as it is relevant to the underlying rule. The court does
not assess the regulatory analysis directly, but the analysis be-
comes part of the overall rulemaking record, and the court as-
sesses the final rule in light of the findings thereof.449

* Failed to articulate any elevated standard of review. By default,
the traditional arbitrary and capricious standard applies, such that
a court will set aside the rule only if the agency reached an irra-
tional conclusion in light of the findings of the regulatory analysis.

Our proposal overlaps with those previous reform efforts in certain re-
spects and differs in others. Like those bills, our proposal does not involve
direct review of the RIA; the court is asked to consider the overall rule in
light of the RIA and other evidence on the record, and to set aside the rule if
reliance (or non-reliance) on the RIA introduced a material error into the
final analysis.450 Unlike previous bills, our proposal does not address any

446. Unless otherwise indicated, all citations are to the Regulatory Reform Act of 1981.

Each of the subsequent reform bills contained essentially all those elements.

447. S. 1080§ 622.

448. S. 343 § 623(d). The Regulatory Reform Act of 1981 did not contain such a re-

quirement.

449. S. 1080 § 623(d).

450. Several of those bills might be read to foreclose any review of the underlying RIA

except to ensure that the agency actually prepared it. See, e.g., S. 746, § 627(e) ("If an agency

fails to perform the cost-benefit analysis, cost-benefit determination, or risk assessment, or to

provide for peer review, a court may, giving due regard to prejudicial error, remand or inval-

idate the rule. The adequacy of compliance with the specific requirements of this subchapter

shall not otherwise be grounds for remanding or invalidating a rule under this subchapter.");

S. 343 § 623(d) ("If an analysis or assessment has been performed, the court shall not review

to determine whether the analysis or assessment conformed to the particular requirements of

this chapter."). The better reading of those bills is that the court can review the findings of

the RIA insofar as they are relevant to the analysis supporting the final rule, although it cannot
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legislative mandate to perform an RIA and takes no position on what form
such an analysis requirement might take.

Finally, whereas the various reform bills do not articulate a standard of
review other than the default arbitrary and capricious test, we explicitly set
forth the analytical steps a reviewing court must undertake, including articu-
lating specific factors on which the court is to assess the final rule's reliance
on the RIA. Defining steps seems necessary because the arbitrary and capri-
cious test has been applied inconsistently in practice, as explored in Part
IV.A. In essence, we envision a rigor of review roughly commensurate with
that seen in cases that apply the substantial evidence standard or the hard
look version of arbitrary and capricious review. Specifically, the court should
examine the totality of the evidence and ensure that the agency did not com-
mit any material error, overlook relevant information, or rely on less persua-
sive evidence instead of more compelling evidence. By more explicitly defin-
ing the precise steps a reviewing court must take, this proposal should bring
greater consistency to the case law and provide greater certainty concerning
the expectations for agency officials preparing RIAs and applying an RIA's
findings to a rule.

Another question that has emerged over the years-relating to the regu-
latory reform bills and to scholarly proposals concerning expanded judicial
review of various aspects of agency decisionmaking-is whether the review
is substantive or procedural. Substantive judicial review involves ensuring
that the agency's overall conclusion accords with the standard set forth by
Congress (for example, ensuring that quantified benefits exceed quantified
costs by the largest margin possible under a statutory regime that requires
net benefit maximization). Procedural judicial review requires the court to
ensure that the agency carried out the procedures required by Congress (for
example, compiling evidence concerning a regulation's economic benefits
and costs).

Applying that rubric, this Article's proposal falls somewhere along the
spectrum between purely procedural and purely substantive review (as do the

review the RIA directly. See, e.g., S. 746 § 627(d) ("The cost-benefit analysis, cost-benefit de-

termination under section 623(d), and any risk assessment shall be part of the rule making

record and shall be considered by a court to the extent relevant, only in determining under

the statute granting the rule making [sic] authority whether the final rule is arbitrary, capri-

cious, an abuse of discretion, or is unsupported by substantial evidence where that standard is

otherwise provided by law."); S. 343 § 623(e) ("When an action forjudicial review of an agency
action is instituted, any regulatory analysis for such agency action shall constitute part of the
whole administrative record of agency action for the purpose ofjudicial review of the agency
action"). In translating the standard of review proposed in this paper into statutory language,
Congress should be careful to avoid any language that might be misinterpreted as completely
foreclosing any judicial review of the findings of an RIA.
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various reform bills of the 1980s and '90s). The court is doing more than
simply ensuring that the agency checked the relevant boxes (that is, perform-
ing a purely procedural review). For instance, if an agency provides an esti-
mate for regulatory costs (and thereby achieves pro forma procedural com-
pliance) but that estimate is clearly inaccurate in light of other evidence in
the record, the court will set aside the rule if the error materially affects the
final rule. At the same time, the court does not second-guess the deci-
sionmaking criteria selected by the agency (as in a purely substantive review)
unless the agency reaches a conclusion that is irrational or unsupported by
evidence. For instance, a reviewing court would not set aside a rule for failure
to select the option that maximizes net benefits (unless another statute re-
quired the agency to do so), but it would strike down a rule for failure to offer
a comprehensible explanation for why the agency ultimately selected one op-
tion over the alternatives.

Ultimately, whether the standard forjudicial review is styled as procedural
or substantive is of little relevance to the proposal. The overall goal is to (1)
ensure that agencies cannot escape judicial scrutiny simply by engaging in
pro forma compliance and (2) guarantee that the reviewing judge does not
substitute his or her policy preferences for those of the agency. The standard
proposed in this paper should provide sufficient incentives for agencies to
prepare high-quality RIAs and to take the associated information into ac-
count in shaping a rule, while ensuring that the agency retains complete dis-
cretion to select the regulatory approach that it believes best advances its
statutory mission.

VII. POTENTIAL OBJECTIONS AND RESPONSES

This paper has demonstrated that many agency economic analyses suffer
significant flaws. It has also shown that judicial review of agency economic
analyses, by identifying some of those flaws, creates incentives for significant
improvements in the quality of such analyses. In addition, this paper has set
forth a potential framework for reviewing economic analysis on which an
agency has relied in a rulemaking (regardless of whether the analysis is stat-
utorily mandated). Notwithstanding the significant benefits such expanded
judicial review of economic analysis promises, one might raise potential ob-
jections to the proposal. This final Part will consider three such objections
and offer responses: (1) federal judges lack the technical expertise to assess
agency economic analyses, (2) extending judicial review to agency economic
analyses will contribute to "ossification" of the rulemaking process, and (3)
agencies will substitute less formal procedures (for example, issuing guidance
documents in lieu of notice-and-comment rules) if the informal rulemaking
process becomes overly burdensome.
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A. Technical Expertise

It goes without saying that most federal judges are not trained economists.
Accordingly, they arguably lack the expertise to evaluate the findings of
agency economists responsible for preparing RIAs.451 Thus, one might ob-
ject to this Article's proposed expansion ofjudicial review by contending that
it would task judges with a responsibility that they are not adequately
equipped to perform, leading to increased uncertainty and deterioration in
the quality of agency decisionmaking because laymen are empowered to set
aside the conclusions of experts.

Although perhaps superficially appealing, this argument proves too much.
From the very outset, administrative agencies have been staffed by technical
mavens who possess access to any number of recondite fields of expertise that
generalist. legislators and judges lack,452 yet Congress has seen fit to task the
federal judiciary with reviewing agency decisionmaking.453 For this very rea-
son, Congress has directed courts to set aside agency action only if they find
the agency's decision arbitrary and capricious,45 4 which the courts have in-
terpreted to require deference when reviewing agency fact-finding and to
foreclose judicial second-guessing of an agency's conclusions.455

Further, courts routinely review rulemaking records that contain factual
findings deriving from disciplines far more foreign to legal reasoning than
economics. For instance, the EPA and the Occupational Safety and Health
Administration (OSHA) frequently rely on information derived from the nat-
ural sciences, including chemistry, microbiology, genetics, and epidemiology.
Courts have not recoiled in the face of such complex factual records.456

451. See, e.g.,Jackson,Jr., supra note 10, at 56 ("[G]eneralist federal judges and their law
clerks obviously lack the expertise necessary to closely review the type of [benefit-cost analysis]
that would justify a particular regulatory choice in today's financial markets."); see also Edward
K. Cheng, The Myth of the Generalist Judge, 61 STAN. L. REv. 519, 524 (2008) ("Obsession with
the generalist deprives the federal judiciary of potential expertise, which could be extremely
useful in cases involving complex doctrines and specialized knowledge."); Chad M. Oldfather,

Judging, Expertise, and the Rule ofLaw, 89 WASH. U. L. REV. 847, 854 (2012).

452. See, e.g., Woodrow Wilson, The Study ofAdministration, POL. SC. Q. 197, 210 (1887)
("'Politics is ... the special province of the statesman[;] administration of the technical offi-
cial.').

453. 5 U.S.C. § 706 (2012).
454. Id. § 706(2)(A).
455. Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,43 (1983)

("The scope of review under the 'arbitrary and capricious' standard is narrow and a court is
not to substitute its judgment for that of the agency.").

456. Balt. Gas & Elec. Co. v. Nat. Res. Def. Council, 462 U.S. 87, 103 (1983). Moreover,
judicial review of agency rulemaking is not the only arena in which generalist judges are called
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The U.S. Court of Appeals for the District of Columbia Circuit's decision
in Ethyl Corp. v. EPA 457 is informative. The case concerned an EPA rule de-
signed to reduce the content of lead in gasoline.458 To support the rule, the
EPA produced reams of evidence totaling more than 10,000 pages; much of
it derived from complex studies concerning the human health effects of lead
exposure.4 59 In articulating the standard of review, the court stated that "the
immersion in the evidence is designed solely to enable the court to determine
whether the agency decision was rational and based on consideration of the
relevant factors" and maintained that "we must affirm decisions with which
we disagree so long as this test is met."460 In a concurring opinion, Judge
Bazelon was even more explicit in articulating a modest role for the courts:

Because substantive review of mathematical and scientific evidence by technically

illiterate judges is dangerously unreliable, I continue to believe we will do more to

improve administrative decision-making by concentrating our efforts on strengthening

administrative procedures... . It does not follow that courts may never properly find

that an administrative decision in a scientific area is irrational. But I do believe that in

on to review technically complex records. The U.S. Court of Appeals for the Federal Circuit

possesses exclusive jurisdiction over most patent law cases, 28 U.S.C. § 1295(a)(1) (2012), yet

few of its judges have completed advanced training in the natural sciences. Nicholas Matich,
Patent Office Practice after the America Invents Act, 23 FED. CIR. B.J. 225, 239 (2013). In exercising

this jurisdiction, Federal Circuitjudges often must grapple with exceedingly complex technical

issues: for instance, the court reviews de novo the question of whether a given invention would

have been "obvious" in light of the state of the art in the relevant technical field. 35 U.S.C.

§ 103 (2012) ("A patent for a claimed invention may not be obtained . . . if the differences

between the claimed invention and the prior art are such that the claimed invention as a whole

would have been obvious ... to a person having ordinary skill in the art to which the claimed

invention pertains."); see, e.g., MobileMedia Ideas LLC v. Apple, Inc., 780 F.3d 1159, 1167

(Fed. Cir. 2015); Bos. Scientific Scimed, Inc. v. Cordis Corp., 554 F.3d 982, 990 (Fed. Cir.

2009). The Federal Circuit has, in recent years, encountered criticism for its failure to defin-

itively resolve certain legal issues and for facing a high reversal rate at the Supreme Court, but

those criticisms generally have not reflected a concern that generalist judges are incapable of

resolving technical issues. See, e.g., Ashby Jones, Critics Fault Court's Gnp on Appeals for Patents:

Calls to Loosen Federal Circuit's Hold Grow amid Complaints over Rulings, WALL ST.J. (July 6, 2014,

7:10 PM), https: / /www.wsj.com/articles/critics-fault-courts-grip-on-appeals-for-patents-

1404688219; cf R. Polk Wagner & Lee Petherbridge, Is the Federal Circuit Succeeding?An Empir-

ical Assessment ofyudicial Peformance, 152 U. PA. L. REv. 1105, 1179 (2004) (arguing that the

Federal Circuit, although far from perfect, is "moving in the right direction" in discharging its

mandate to bring greater uniformity to patent law appeals).

457. 541 F.2d 1 (1976).

458. Id. at 7.

459. Id. at 37.

460. Id. at 36.
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highly technical areas, where our understanding of the import of the evidence is

attenuated, our readiness to review evidentiary support for decisions must be

correspondingly restrained.46 1

As both opinions make clear, the arbitrary and capricious standard of re-
view preserves some role for federal courts in reviewing even highly complex
factual records, yet judges must exhibit an appropriate level of modesty and
leave complex factual determinations to the agency experts.

By comparison, judicial review of agency fact-finding derived from the
field of economics seems relatively straightforward. As demonstrated by the
cases cited in Appendix 2, courts have been reviewing such evidence for at
least thirty years.462 In many of those cases, the courts undertook a very

searching review of the factual findings underpinning the economic analy-
sis.463 Under the judicial review standard articulated herein, courts would be

tasked with reviewing the agency's analysis associated with defining the reg-
ulatory problem, assessing key alternatives, and identifying the benefits and
costs of the preferred option and major alternatives. The cases analyzed in
this paper clearly illustrate the courts' ability to successfully discharge that
function.

B. Ossification

In the past several decades, some regulatory scholars have increasingly
come to view the notice-and-comment rulemaking process-which initially
was intended to provide a relatively expeditious mechanism for promulgating
generally applicable policies-as susceptible to excessive "ossification," en-
cumbered by layers of procedural requirements that can cause rulemakings
to draw out for several years.464 According to these writers, this steady in-
crease in regulatory inertia cannot be attributed to any one cause but instead

461. Id. at 67 (Bazelon,J., concurring).

462. See Cecot & Viscusi, supra note 7, at 609-11.

463. See, e.g., Ctr. for Biological Diversity v. Nat'l Highway Traffic Safety Admin., 538
F.3d 1172, 1194-1203 (9th Cir. 2008); Nat. Res. Def. Council, Inc. v. Herrington, 768 F.2d
1355, 1413-14, 1419, 1422 (D.C. Cir. 1985).

464. See, e.g., Thomas 0. McGarity, Some Thoughts on "Deossifying" the Rulemaking Process, 41

DUKE LJ. 1385, 1400-03, 1410-26 (1992); Paul R. Verkuil, Rulemaking Ossification-A Modest

Proposal, 47 ADMIN. L. REV. 453, 453 (1995). In addition to frustrating agencies' rulemaking

efforts, ossification might also create an incentive for agencies to circumvent the Administra-

tive Procedure Act's (APA's) procedural requirements, perhaps by issuing guidance docu-

ments that are not subject to notice-and-comment. See Stephen M. Johnson, Good Guidance,

Good Griefi, 72 Mo. L. REV. 695, 701-02 (2007) ("Since the process for adopting nonlegislative

rules is significantly quicker and less expensive than the notice and comment [sic] rulemaking
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represents the gradual accretion of rulemaking requirements imposed by
Congress and the White House and the increased willingness of federal
courts to scrutinize agencies' rulemaking records on judicial review.465

The prevalence of regulatory ossification is not an entirely uncontested
concept,466 and even those who accept its existence frequently differ on the
primary cause or causes. For the sake of argument, this Article will simply
assume that the rulemaking process has become increasingly ossified and that
a major cause is the willingness of courts to set aside agency rules as arbitrary
and capricious on judicial review. As a normative matter, that outcome re-
duces welfare only if the benefits of regulations always exceed their costs.467

In instances in which regulatory costs exceed benefits, ossification actually
improves welfare because it forestalls a regulation that diminishes welfare.

Of course, a major purpose of an RIA is to determine whether a rule's
anticipated benefits exceed its anticipated costs and whether the rule pro-
motes maximization of net benefits where possible.468 To the extent that
preparing the RIA delays the issuance of a rule, it creates benefits in prevent-
ing or at least forestalling "bad" regulations and imposes costs in delaying
"good" regulations. Although the costs are nontrivial, they are probably out-
weighed by the benefits, given the extreme challenges associated with shifting
course once a regulation has been adopted. To witness this phenomenon,
one need look no further than the largely unsuccessful efforts at agency "ret-
rospective review" of the past four decades. Since the Carter Administration,
every president has undertaken a "regulatory lookback" initiative wherein
agencies are directed to reassess their existing rules and eliminate or modify
those that have become outdated.469 To date, those efforts have achieved

process, agencies are increasingly adopting policies and interpreting laws and regulations

through nonlegislative rules.").

465. McGarity, supra note 464, at 1396-1436.

466. Jason Webb Yackee & Susan Webb Yackee, Testing the Ossification Thesis:An Empirical

Examination of Federal Regulatoy Volume and Speed, 1950-1990, 80 GEO. WASH. L. REv. 1414,
1421 (2012) ("[E]vidence that ossification is either a serious or widespread problem is mixed

and relatively weak:"); see also AnneJoseph O'Connell, Political Cycles ofRulemaking: An Empirical

Portrait ofthe Modem Administrative State, 94 VA. L. REv. 889, 932 (2008).

467. For purposes of this discussion, the terms benefits and costs are to be construed broadly

and are not limited to quantifiable economic gains and losses. Thus, the qualitative benefits

of a regulatory decision might exceed the costs even if the decision creates a net pecuniary

loss.

468. Exec. Order No. 12,866, 58 Fed. Reg. 51,735, 51,735 (Oct. 4, 1993).

469. JOSEPH E. ALDY, LEARNING FROM EXPERIENCE: AN ASSESSMENT OF THE

RETROSPECTIVE REVIEWS OF AGENCY RULES AND THE EVIDENCE FOR IMPROVING THE

DESIGN AND IMPLEMENTATION OF REGULATORY POLICY 4 (2014).
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modest success at best,470 and they have not resulted in a durable commit-
ment to retrospective review that has survived from one administration to
the next.471

In that light, requiring an initial investment in a high-quality RIA is en-
tirely appropriate because a rule will prove exceedingly difficult to rescind or
modify once it has been adopted. Further, even if a "bad" rule is later mod-
ified or rescinded, sunk costs associated with its having been enacted often
remain and cannot be recovered. This Article's proposed clarification of the

judicial review standard ensures that agencies adhere to a minimum set of

analytical requirements when preparing RIAs that inform their rulemakings,
which should improve the quality of those analyses.

Admittedly, taking the time to produce better RIAs may delay the issuance
of net-beneficial rules in a handful of instances, but the importance of ensur-
ing a high-quality RIA likely justifies those costs. Any forgone benefits (or
other desired outcomes) arising from delay are temporary. A regulation that

is optimized in response to an RIA will likely yield larger net benefits (or
greater cost-effectiveness) over the life of the rule. For a major regulation, a
marginal improvement can increase net benefits by billions of dollars.472

470. The failures of retrospective review are likely attributable to several distinct causes.

First, every regulatory lookback initiative to date has involved "self-review" by the agencies.

Regulators have scant incentive to undermine their own handiwork. MICHAEL MANDEL &

DIANA G. CAREW, REGULATORY IMPROVEMENT COMMISSION: A POLITICALLY VIABLE

APPROACH TO U.S. REGULATORY REFORM 13 (Progressive Policy Inst. ed., 2013). Further,

even assuming complete objectivity, regulators at any given agency may not know how their

regulations interact with those of sister agencies to create a large, cumulative regulatory bur-

den. Reeve T. Bull, Building a Framework for Governance: Retrospective Review and Rulemaking Peti-

tions, 67 ADMIN. L. REV. 265, 282-83 (2015). Second, regulated entities often have an incen-

tive to oppose any change in the regulatory framework, given that they generally have

incurred sunk costs to achieve compliance with the existing regime and might therefore enjoy

a competitive advantage vis-a-vis new market entrants. Administrative Conference of the

United States, Recommendation 2014-5, Retrospective Review of Agency Rules, 79 Fed.

Reg. 75,116 (Dec. 17, 2014) ("Agencies should ... recognize that private and non-govern-

mental entities' interests may not align with public interests and that established firms may

actually defend regulations that create barriers to entry for newer, smaller competitors.").

471. Cary Coglianese, Moving Forward with Regulatory Lookback, 30 YALEJ. ON REG. 57, 60

(2013) http://yalejreg.com/moving-forward-with-regulatory-lookback/ ("Without doing

more, the Obama Administration's recent lookback initiative will end up in the same dustbin

as the regulatory review processes initiated under Clinton and Bush. Sure, some discrete im-

provements in specific regulations will likely result, but retrospective review will remain a pe-

riodic and unsystematic fancy rather than a serious, ongoing part of regulatory policymak-

ing.").

472. Robert W. Hahn & Paul C. Tetlock, Has Economic Analysis Improved Regulatoy Deci-

sions?, 22J. EcON. PERsP. 67, 79 (2008).
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Those who claim that judicial review would make society worse off by
forestalling the adoption of necessary regulations assume that they already
know things that cannot be known until a high-quality analysis is conducted.
The purpose of an RIA is to identify whether a significant problem exists,
trace the problem to its root cause, develop alternative solutions that effec-
tively address the root cause, and then discover the likely consequences of
each alternative. As Part II of this Article demonstrates, many of those anal-
yses are seriously incomplete. In the absence of a complete analysis, one
cannot presume to know which regulations are necessary, which alternatives
are likely to achieve the desired outcomes, and whether the good conse-
quences outweigh the bad. Economists are often the butt ofjokes for making
baseless theoretical assumptions. In assuming they already know which reg-
ulatory approaches are necessary and desirable, skeptics of judicial review
have outdone even the worst caricature of the theoretical economist who
mistakes his or her assumptions for reality.

Any costs of judicial review are likely to be exceedingly small, given that
the minimum standards articulated in Part VI are designed to impose a light
procedural burden on agencies, incentivizing them to do what they should
already be doing as conscientious stewards of the public good. Finally, inso-
far as the proposed revisions to the APA clarify the standard of review that
courts will apply to agency RIAs, those reforms might ultimately save agen-
cies time by setting clear expectations for the specific steps they must under-
take to satisfy the analytical requirements.

C. Substitution

Another possible argument against judicial review is that it would prompt
agencies to substitute other less transparent means of accomplishing regula-
tory goals to avoid the costs of conducting economic analysis and the risk of
reversal based on insufficient analysis. One commonly discussed alternative
is case-by-case adjudication, in which the general policy that emerges may
be harder for the court to review.473 Other options include guidance, inter-
agency agreements, enforcement activity, interpretation letters, compliance
manuals used by agency personnel, warnings to regulated entities, threats
conveyed through speeches or meetings, acceptance of private or interna-
tional standards, exemptive orders, selective waivers of federal preemption

473. See generally Emerson H. Tiller & Pablo V. Spiller, Strategic Instruments: Legal Structure

and Political Games in Administrative Law, 15J.L. EcON. & ORG. 349 (1999).
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of state regulations, hazard determinations, or lawsuit settlements that re-
quire issuance of regulations.474 Agencies frequently use many of those meth-
ods.

The possibility of such substitution, however, is not a reason to reject ju-
dicial review of agency RIAs. First, it is unclear to what extent agencies
would substitute those methods for informal rulemaking in order to avoid
judicial review of RIAs. A small degree of substitution may be an acceptable
cost in exchange for a reform that could make major new regulations more
effective or less costly by prompting agencies to conduct more thorough eco-
nomic analysis. Second, countermeasures are available to reduce the attrac-
tiveness of some substitutes, such as requiring agencies to use notice-and-
comment rulemaking for all requirements that are supposed to be binding,47 5

subjecting major guidance documents to Office of Information and Regula-
tory Affairs review,4 76 and increasing court scrutiny of settlements that re-
quire issuance of regulations under short deadlines.477

CONCLUSION

This Article has offered a proposal for enhancing judicial review of RIAs
undertaken by regulatory agencies. The economic analysis currently pro-
duced by regulatory agencies often possesses significant limitations. Alt-
hough agencies are often required by statute or executive order to conduct
economic analysis of regulatory decisions, the quality of that analysis is often
relatively poor. This deficiency may derive from several sources, but a major
cause is limited judicial oversight. Under existing law, it is unclear whether
non-statutorily-mandated RIAs are subject to judicial review, and the rigor
ofjudicial review varies greatly from case to case.

474. Jerry Brito, "Agency Threats" and the Rule of Law: An Offer rou Can't Refuse, 37 HARV.
J.L. & PUB. POL'Y 554 (2014); Henry N. Butler & NathanielJ. Harris, Sue, Settle, and Shut Out

the States: Destroying the Environmental Benefits of Cooperative Federalism, 37 HARv.J.L. & PUB. POL'Y

579 (2014);John D. Graham & Cory R. Liu, Regulatory and Quasi-Regulatoy Activity without OMB

and Cost-Benefit Review, 37 HARV.J.L. & PUB. POL'Y 425 (2014); Nina A. Mendelson &Jonathan

A. Weiner, Responding to Ageng Avoidance of OIRA, 37 HARv.J.L. & PUB. POL'y 448 (2014);
Stuart Shapiro, Ageng Overght as "W7ac-A-Mole:" The Challenge of Restricting Agency Use of Non-
legislative Rules, 37 HARV.J.L. & PUB. POL'Y 524 (2014); Hester Peirce, Regulating Through the

Back Door at the Commodity Futures Trading Commission (Mercatus Ctr. at Geo. Mason Univ.,
Working Paper, 2014).

475. Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances, Manuals, and the

Like-Should Federal Agencies Use Them to Bind the Public?, 41 DuKE LJ. 1311 (1992).
476. Graham & Liu, supra note 474.

477. Butler & Harris, supra note 474, at 623-25. For a more extensive list of possible
solutions, see Peirce, supra note 474, at 20-22.
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To test the viability of expanded judicial review, we examined cases in-
volving judicial review of agency RIAs. Our analysis has shown that federal
courts are fully capable of assessing RIAs and that the quality of agencies'
economic analysis generally improves in the face of a remand.

In that light, we propose a series of targeted statutory reforms designed to
enhance judicial review. Under our standard, the court would examine the
agency's analysis of the regulatory problem, its development of regulatory
alternatives, and its assessment of the underlying benefits and costs of the
alternatives. The court should scrutinize the record to ensure that the agency
relied on the best available evidence in assessing those four factors. It should
not, however, substitute its substantive preferences for those of the agency.

These statutory reforms would largely clarify the reviewability status of
agency RIAs and establish standards for review. In so doing, they would
improve the prevailing state of affairs, wherein courts review agency RIAs
frequently but inconsistently. Nevertheless, we realize that the proposal
could spark certain objections. The paper anticipates and responds to three
of the more salient objections, including concerns that generalist judges are
not qualified to assess RIAs, that expanded judicial review will contribute to
regulatory ossification, and that agencies will avoid notice-and-comment
rulemaking to circumvent judicial scrutiny of RIAs. Ultimately, we believe
that expanding the judicial reviewability of agency RIAs will impose a rela-
tively minimal procedural burden on agencies (and may even clarify their
obligations under existing laws) while promoting better regulatory deci-
sionmaking.
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APPENDIX 1: REPORT CARD CRITERIA

Systemic Problem

How well does the analysis identify and demonstrate the existence of a
market failure or other systemic problem the regulation is supposed to solve?

A. Does the analysis identify a market failure or other systemic prob-
lem?

B. Does the analysis outline a coherent and testable theory that ex-
plains why the problem is systemic rather than anecdotal?

C. Does the analysis present credible empirical support for the the-
ory?

D. Does the analysis adequately address the baseline? That is, what
would the state of the world likely be in the absence of federal
intervention, notjust now but in the future?

E. Does the analysis adequately assess uncertainty about the exist-
ence or size of the problem?

Alternatives

How well does the analysis assess the effectiveness of alternative ap-

proaches?

A. Does the analysis enumerate other alternatives to address the

problem?

B. Is the range of alternatives considered narrow (for example, some

exemptions to a regulation) or broad (for example, performance-

based regulation versus command and control, market mecha-

nisms, nonbinding guidance, information disclosure, addressing

any government failures that caused the original problem)?

C. Does the analysis evaluate how alternative approaches would af-

fect the amount of benefits or other outcomes achieved?

D. Does the analysis identify and quantify incremental costs of all al-

ternatives considered?

E. Does the analysis identify the alternative that maximizes net ben-
efits?

F. Does the analysis identify the cost-effectiveness of each alternative

considered?

Benefits or Other Desired Outcomes

How well does the analysis identify the benefits or other desired outcomes

and demonstrate that the regulation will achieve them?
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A. Does the analysis clearly identify ultimate outcomes that affect cit-
izens' quality of life?

B. Does the analysis identify how these outcomes are to be meas-
ured?

C. Does the analysis provide a coherent and testable theory showing
how the regulation will produce the desired outcomes?

D. Does the analysis present credible empirical support for the the-
ory?

E. Does the analysis adequately assess uncertainty about the out-
comes?

F. Does the analysis identify all parties who would receive benefits
and assess the incidence of benefits?

Costs

How well does the analysis assess costs?
A. Does the analysis identify all expenditures likely to arise as a result

of the regulation?
B. Does the analysis identify how the regulation would likely affect

the prices of goods and services?
C. Does the analysis examine costs that stem from changes in human

behavior as consumers and producers respond to the regulation?
D. If costs are uncertain, does the analysis present a range of esti-

mates and/or perform a sensitivity analysis?
E. Does the analysis identify all parties who would bear costs and

assess the incidence of costs?

Use ofAnalysis

Does the proposed rule or RIA present evidence that the agency used the
regulatory impact analysis in any decisions?

Cognizance of Net Benefits

Did the agency maximize net benefits or explain why it chose another
alternative?
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APPENDIx 2: SUMMARIES OF COURT CASES INVOLVING REVIEW OF

REGULATORY IMPACT ANALYSIS

Cases Involving Reversal and Remand, at Least Partly on the Basis of Flaws in the RL4

Cases introduced with an asterisk (*) discussed agency regulatory impact

analysis but were primarily decided on some other basis.

Advocates for Highway & Auto Safety v. Fed. Motor Carrier Safety Admin., 429 F.3d

1136 (D.C. Cir. 2005).
Overall summary. The court struck down a rule relating to the provision of

training for commercial vehicle operators. Although the agency relied on a

study that suggested the need for practical, on-road training, the agency ul-

timately adopted a rule that contained no such requirements (instead devis-

ing a training regimen that covered peripheral issues such as whistleblower

protection and driver health).

Defining the problem. The "adequacy report" the agency developed in con-

nection with the rulemaking identified one problem (the need for practical

training), yet the agency ultimately focused on solving an entirely different

set of problems (driver qualification, driver wellness, hours of operation, and

whistleblower protection).

Assessing benefits. The agency failed to produce any evidence of benefits

associated with the rule actually adopted. Instead, it improperly assumed

that because one type of training (practical, on-road instruction) produced

benefits, any type of training would do the same.

Assessing benefits/costs. In reaching its conclusion, the court highlighted the

agency's finding in the adequacy report (which the RIA completely ignored)

that an on-road training regimen would produce benefits in excess of costs

($4.19-$4.51 billion in costs, $5.4-$15.27 billion in benefits) and noted the
lack of any evidence that benefits would exceed costs for the rule actually

adopted.

Am. Equity Inv. Life Ins. Co. v. SEC, 572 F.3d 923 (D.C. Cir. 2009).
Overall summary. The case concerned an SEC rule subjecting a type of var-

iable rate annuity to the securities laws. The court reversed and remanded

because of various flaws in the underlying economic analysis.

Defining the problem. The agency claimed that the rule would promote com-

petition but failed to assess the existing level of competition under state reg-

ulation or the efficiency of the existing state law regime. As such, the agency

failed to demonstrate that the rule is even necessary.

Considering alternatives. In declining to assess the efficiency and competitive-

ness of current state regulation, the SEC improperly declined to assess the
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effectiveness of the "no action" alternative.
Assessing benefits. The court rejected the claim that reducing uncertainty

associated with whether or not the agency would issue a rule is a "benefit"
because that is true of any rule the agency issues (and of declining to regulate).

Bus. Roundtable v. SEC, 647 F.3d 1144 (D.C. Cir. 2011).
Overall summary. The court struck down an SEC rule requiring companies

subject to the Exchange Act proxy rules to include shareholder-nominated
candidates for the board of directors in a ballot and related disclosures when
certain requirements are met.

Defining the problem. The agency failed to establish a consistent baseline
with which to measure the frequency of proxy challenges that would be
caused by the rule. In so doing, it failed to properly assess the nature, extent,
and cause of the underlying problem.

Considering alternatives. The agency did not assess whether the benefits and
costs of applying the rule to investment companies would be different from
the benefits and costs of applying it to privately held corporations, an im-
portant margin that could have generated a significant alternative.

Assessing benefits. The following flaws characterized the agency's assessment
of regulatory benefits:

* It relied on unpersuasive evidence suggesting the rule would im-
prove the quality of directorial decisionmaking when more com-
pelling evidence suggested the opposite.

* It discounted regulatory costs but not benefits.
Assessing costs. The following flaws characterized the agency's assessment

of regulatory costs:
* Its conclusion that directors might not oppose shareholder-nomi-

nated candidates was based purely on speculation.
* It failed to quantify the costs associated with opposing share-

holder-nominated candidates (or explain why doing so was im-
practical).

* It ignored the possibility that unions and pension funds would use
the rule to extort concessions from the company.

* It misattributed costs of the regulation to preexisting requirements
under state law.

Chamber of Commerce v. SEC, 412 F.3d 133 (D.C. Cir. 2005).
Overall summary. The rule at issue required mutual funds to appoint an

increased number of independent directors under certain circumstances.
The court reversed and remanded because of several flaws in the economic
analysis of the rule.

Defining the problem. The court found adopting a rule acceptable as a
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prophylactic measure, even in the absence of any clear abuse demanding
intervention.

Considering alternatives. The agency erred in summarily rejecting a regula-
tory alternative (disclosure of the lack of directorial independence) offered by
two dissenting commissioners.

Assessing benefits. The agency appropriately concluded from past experi-
ence and evidence gleaned from public comments that appointing independ-
ent directors is beneficial to companies; an empirical study is not required.

Assessing costs. The court held that, although the agency need not under-
take an empirical study precisely quantifying regulatory benefits or costs, cit-
ing uncertainty is an inadequate reason for failing to make at least some effort
to ascertain likely costs (for example, providing a range of possible costs).

Chamber of Commerce v. SEC, 443 F.3d 890 (D.C. Cir. 2006).
Overall summay. Following the remand in the previous case, the agency

issued a revised rule, which was again challenged in the instant case. In try-
ing to produce a more detailed estimate of costs, the agency relied on various
documents outside the rulemaking record. Those documents provided the
sole information available on the average number of directors at large mutual
funds, the median annual director salary, and the typical breakdown of the
board by size of fund. Given the critical nature of that information and be-
cause outside parties had no opportunity to comment thereon as it was not
included in the rulemaking record, the court again reversed and remanded,
holding that the public must have an opportunity to comment on the new
information. The court also faulted the agency for failing to consider actual
cost data from mutual funds that had already complied with the rule.

Competitive Enter. Inst. v. Nat'l Highway Traffic Safety Admin., 956 F.2d 321 (D.C.
Cir. 1992).

Overall summay. The court concluded that the agency improperly ignored
the safety effects of failing to reduce fuel economy standards, given that
higher standards lead manufacturers to produce smaller (less safe) cars.

Assessing costs. The agency failed to consider an important tradeoff: in-
creasing fuel economy requirements will encourage firms to produce smaller
cars, which are less safe and thereby may lead to increased rates of injury and
fatality in automobile accidents. The agency speculated that such a result
may not occur (because of unspecified innovations, increased purchases of
older [larger] cars, enhanced safety produced by airbags, and so forth), but
it produced no hard evidence to back up those claims.

Corrosion ProofFittings v. EPA, 947 F.2d 1201 (5th Cir. 1991).
Overall summary. The court struck down the EPA's total ban on the use of

822 [69:4



JUDICIAL REVIEW OFREGUL4TORTIMPACTAJVALYSIS

asbestos under the Toxic Substances Control Act standard (which requires
adoption of the least restrictive alternative). In so doing, it pointed to various
flaws in the economic analysis underlying the rule.

Considering alternatives. The court faulted the EPA's failure to consider alter-
natives other than an outright ban and no regulation. The court also pointed
to the agency's failure to consider the cancer risks of substitutes for asbestos-
if they pose risks as large as those associated with asbestos, then the rule fails
to improve health outcomes.

Assessing benefits. The court pointed to the following flaws in the agency's
analysis of regulatory benefits:

* The agency inflated benefits by looking at only two alternatives:
an outright ban on asbestos and complete absence of regulation.

* The agency discounted the costs but not the benefits of the rule
adopted.

* The agency failed to quantify the benefits of lives saved beyond
the year 2000, instead merely citing those lives saved as a large
"unquantified benefit." The absence of that information reflected
a failure to develop the evidence to the best of the agency's ability
and an improper use of unquantified benefits as a trump card.

Reviewing the substance of the rule. The court held that the agency effectively
ignored the cost side of the equation by issuing a rule with very high expenses
per statistical life saved (approximately $30-$40 million).

Ctr. for Biological Diversity v. Nat'l Highway Traffic Safety Admin., 538 F.3d 1172
(9th Cir. 2008).

Overall summay. The decision sets aside various aspects of the fuel econ-
omy standards for light trucks as being insufficiently strict. In assessing the
agency's interpretation of the authorizing statute, the court held that a stat-
utory directive to achieve the "maximum feasible" fuel economy standards
permits the agency to consider "economic feasibility" (that is, whether a very
strict standard would result in unjustified disruptions to the production
chain). Nevertheless, the court pointed to various flaws in the economic anal-
ysis associated with the rule.

Considering alternatives. The court found error in the agency's failure to con-
sider whether a "backstop" involving a minimum fuel economy standard for
a manufacturer's entire fleet of vehicles (in addition to a standard for each
vehicle model within the fleet) was technologically and economically feasible.

Assessing benefits. The agency made no effort to determine the benefits as-
sociated with reduced carbon emissions, instead simply stating that those
benefits were uncertain and therefore setting their value at zero. By contrast,
the agency did make some effort to quantify other uncertain benefits (for ex-
ample, reduced crash or noise costs).
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Gas Appliance Mfrs. Ass'n v. DOE, 998 F.2d 1041 (D.C. Cir. 1993).
Overall summary. The court, which found various flaws in the benefit-cost

analysis related to a heat loss standard for water heaters, reversed and re-
manded the rule for additional analysis.

Considering alternatives. The agency failed to examine the full range of heat-
ers on the market, instead assuming that its benefit-cost analysis conducted
for one product was universally applicable.

Assessing benefits. The court identified the following flaws in the agency's
analysis of regulatory benefits:

* The agency assumed that industry could reduce heat loss associ-
ated with fittings without showing any feasible path to compli-
ance. For instance, the agency failed to build a prototype showing
that its estimates were reasonable.

* The agency used a different temperature differential in the bene-
fit-cost analysis and in the standard ultimately adopted, conse-
quently overestimating the energy savings in the benefit-cost anal-
ysis.

Assessing costs. The court identified the following flaws in the agency's anal-
ysis of regulatory costs:

* The agency provided no evidence supporting its assumption that
the cost of modifying heaters in the commercial market would be
essentially the same as that in the residential market.

* The agency asserted that other agencies would impose similar re-
quirements in the future and therefore improperly concluded that
its rule imposed no marginal costs.

Nat. Res. Def Council v. Herrington, 768 F.2d 1355 (D.C. Cir. 1985).
Overall summary. Numerous states and environmental organizations chal-

lenged the Department of Energy's decision not to set mandatory energy ef-
ficiency standards for various household appliances (concluding that doing
so would not result in significant energy savings or would not be economically

justified). In a massive opinion, the court considered various challenges to
that decision, including an objection to the agency's conclusion that regula-
tion was not economically justified. Applying the "substantial evidence"
standard (as required for rules issued under the Energy Policy Conservation
Act (EPCA), 42 U.S.C. § 6306(b)(2)), the court very closely parsed the
agency's economic analysis and identified the following flaws.

Defining the problem. The court held that the agency was permitted to com-
pare energy efficiency under mandatory standards to a baseline that pro-
jected how efficiency would improve in the absence of standards. The court
also upheld the agency's assumption that increasing energy prices would lead
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to greater efficiency in the absence of a standard and that higher energy
prices would induce consumers to value efficiency more highly.

Considering alternatives. The agency did not provide substantial evidence
supporting its decision to disregard a number of potential alternatives, in-
cluding appliance energy efficiency standards based on prototypes, standards
involving models that required payback periods exceeding five years, and
designs available only in foreign markets. More generally, the court noted
that the agency failed to estimate the maximum technologically feasible level
of energy savings-in contravention of the requirements of the EPCA.

Assessing benefits. The court largely upheld the agency's analysis of regula-
tory benefits. For instance, it held that the agency may use a computer model
subject to a high degree of uncertainty as long as it is the best available evi-
dence and as long as the agency readjusts the model as new evidence is
gained.

Assessing costs. The court identified numerous flaws with the agency's anal-
ysis of regulatory costs including the following:

* The agency improperly ruled out using prototype models to assess
regulatory costs.

* The agency did not have precise, empirically derived manufac-
turing costs for the appliances it considered as the basis for stand-
ards.

* The agency improperly dismissed foreign products as a source of
projected cost information.

* The agency used unrealistically low useful lifespans for the prod-
ucts assessed, which led it to mistake the point at which increased
appliance efficiency led to a net gain for the consumer.

* The agency used the 10% discount rate identified in an Office of
Management and Budget circular without explaining why that
rate was appropriate under the circumstances.

* The agency improperly assumed that all firms would absorb in-
creased manufacturing costs through issuance of debt rather than
equity, without any basis for that assumption.

The court upheld other aspects of the agency's analysis of costs. For in-
stance, the court deemed it appropriate to consider opportunity costs to firms
by noting that investment in greater energy efficiency will draw away re-
sources that might be more profitably used elsewhere. The court also upheld
the agency's suggestion that the contemplated changes to products might
lead to increased energy consumption, notwithstanding the lack of any hard
evidence of such a phenomenon, as long as the agency identified the relevant
uncertainties in its analysis.
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Nat. Res. Def Council, Inc. v. EPA, 824 F.2d 1258 (1st Cir. 1987).
Overall summary. Flaws in the underlying economic analysis formed one

basis for striking down an agency's decision to set a 1,000-year safety stand-

ard for storage of nuclear waste, one of several aspects of a rule that was

challenged.
Assessing benefits. The agency was required to consider risks of radiation

emissions with respect both to the general population and to individuals close

to nuclear waste repositories. The agency ultimately set a standard that

would ensure that no person was exposed to radiation above a threshold for

a period of 1,000 years (rejecting a longer period, such as 10,000 years, be-

cause the high cost of compliance would not justify any additional health

benefits). The court found that, in reaching its conclusion, the agency con-
sidered only general population risks and not individual risks, which intro-

duced flaws into its analysis of benefits.

*N.M. Cattle GrowersAss'n v. U.S. Fish & Wildlife Serv., 248 F.3d 1277 (10th Cir.

2001).
Overall summary. The case deals with a statutory construction question un-

der the Endangered Species Act. Under the Act, the determination of
whether to list a species as "endangered" must be done without any consid-
eration of economic effects; by contrast, designating a "critical habitat" for

the species requires consideration of costs and benefits. The agency applied
a baseline approach to the critical habitat determination, ignoring any eco-
nomic costs that did not arise directly from that decision (including costs aris-
ing from listing the species as endangered). The court rejected that approach

as inconsistent with the intent of the underlying statute, stating that the mar-
ginal effect a critical habitat designation will ever have is unclear, and the

agency therefore must consider all costs associated with protecting the spe-
cies.

Owner-Operator Indep. Drivers Ass'n, Inc. v. Fed. Motor Carrier Safety Admin., 494
F.3d 188 (D.C. Cir. 2007).

Overall summary. The case involved a challenge to a rule that set maximum

hours for commercial motor vehicle drivers. The court identified various
flaws in the RIA on which the agency relied in formulating the rule and re-
versed and remanded the agency's decision. These flaws included the fol-
lowing.

Assessing benefits. The agency committed the following errors when ascer-
taining regulatory benefits:

* The agency failed to explain why it extrapolated the risk of a crash
after driving a number of hours rather than using a more directly
calculated figure.
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* The agency failed to explain why it divided the risk by the number
of hours driven, which may have given an inaccurate picture of
actual risk.

* The agency ignored the risks associated with fatigue arising from
driving for multiple consecutive days.

* The agency improperly declined to test electronic monitoring de-
vices, thereby making the benefits of using such devices exceed-
ingly difficult to estimate.

Assessing costs. The agency failed to estimate the costs of electronic moni-
toring devices, asserting that the market was too small to permit any meas-
urement thereof.

*Owner-Operator Indep. Drivers Ass'n, Inc. v. Fed. Motor Carrier Safety Admin., 656
F.3d 580 (7th Cir. 2011).

Overall summary. The court struck down a rule dealing with the use of elec-
tronic monitoring devices in commercial trucks because of the agency's fail-
ure to consider a statutory factor (ensuring that the devices are not used to
harass vehicle operators). Although it therefore did not reach the question
of the adequacy of the agency's benefit-cost analysis, the court noted in dicta
that the agency did not seem to have resolved issues identified with the 2004
D.C. Circuit case (see immediately below). The court did not provide any
analysis, however, merely stating that "some of the problems [the 2004 deci-
sion] identified with the Agency's cost-benefit analysis of [electronic moni-
toring devices]-like the failure to estimate [their] benefits . .. by looking at
and testing the thousands currently in use-appear not to have been re-
solved."

Pub. Citizen v. Fed. Motor Carrier Safey Admin., 374 F.3d 1209 (D.C. Cir. 2004).
Overall summay. This case deals with a Federal Motor Carrier Safety Ad-

ministration (FMCSA) rule setting driving hours for commercial truck oper-
ators. Although the discussion of the agency's benefit-cost analysis is dicta
(because the court struck down the rule on other grounds), the court pointed
to flaws in the agency's economic analysis including the following:

Assessing benefits. The court indicated that the agency presented no evi-
dence to show that its decision to increase maximum daily driving time from
ten to eleven hours did not increase risks. Although the agency did reduce
on-duty time in other respects, it did not show that those changes offset the
elevated risk associated with increased daily driving time. The court also
found fault with the agency's decision to allow part of the driver rest time to
occur in sleeping berths, noting that studies show that sleeping in berths in
the truck was less safe than sleeping in beds.

Assessing costs. The agency's efforts to estimate the costs associated with
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electronic monitoring devices were inadequate. The agency attempted to
excuse its failure to assess costs by noting that costs for such devices varied
widely, yet it could have tested commercially available models to arrive at an
estimate.

Pub. Citizen Health Research Grp. v. Tyson, 796 F.2d 1479 (D.C. Cir. 1986).
Overall summay. A regulation setting standards for ethylene oxide exposure

was reviewed under the Occupational Safety and Health Act's "substantial
evidence" standard. The court upheld certain portions of the rule but re-
versed and remanded others, explained as follows.

Defining the problem. In considering whether ethylene oxide posed a health
hazard, the court extensively considered various methodological flaws and
shortcomings of the studies on which OSHA relied but concluded that a rea-
sonable person could draw the same conclusions OSHA drew. The court
also extensively reviewed OSHA's risk assessment, which found that ethylene
oxide is a significant hazard. The court upheld OSHA's conclusion, reached
after a supplemental proceeding, that ethylene oxide does not have a differ-
ent effect when the dose is received over a short period of time.

OSHA argued that issuing a short-term exposure limit was unnecessary
because its regulation reducing long-term exposure would also reduce short-
term exposure. The court remanded that decision because no evidence on
the record indicated that this assumption was true.

Pub. Citizen, Inc. v. Mineta, 340 F.3d 39 (2d Cir. 2003).
Overall summay. The court reversed and remanded the agency's adoption

of a less stringent (but less costly) requirement for installing systems to moni-
tor tire pressure. The flaws in the agency's analysis included the following:

Assessing benefits. The agency suggested that, although the option it selected
was less safe, the technology might evolve over time to reduce the risks; how-
ever, the agency cited no evidence to support that conclusion. Furthermore,
the safer option would also likely improve over time, such that the safety dif-
ferential between the two might not decrease.

Reviewing the substance of the rule. Notwithstanding the fact that the more
stringent requirement was more socially beneficial on net-that is, it pos-
sessed larger net benefits-the agency selected the less protective standard
because it was less costly. The court held that, without further justification,
this reason was inadequate to justify the rule adopted.

*R.J. Reynolds Tobacco Co. v. FDA, 696 F.3d 1205 (D.C. Cir. 2012).
Overall summay. The case considered findings of the RIA in connection

with a First Amendment challenge to an agency's requirement that cigarette
packages contain graphic images designed to deter smoking. Specifically,
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applying intermediate scrutiny (which requires the governmental entity to
show that its speech restriction "directly advances" a "substantial interest"),
the court used the RIA to show that the health benefits associated with such
graphic warnings were de minimis.

Assessing benefits. The RIA showed that graphic warnings would reduce
smoking rates by only 0.088%, which is statistically indistinguishable from
zero. That, coupled with other findings, suggested that the agency had not
met the intermediate scrutiny standard.

New York v. Reilly, 969 F.2d 1147 (D.C. Cir. 1992).
Overall summay. The court upheld the EPA's decision to weaken a rule

requiring preincineration separation of wastes based on the agency's conclu-
sion that the costs of a stricter standard would be excessive. Nevertheless,
the court struck down the agency's decision not to ban the burning of lead-
acid batteries, holding that the agency should have considered regulatory in-
terventions short of an outright ban rather than simply leaving the activity
unregulated. In so doing, the agency made the following findings based on
the agency's economic analysis of the rule.

Considering alternatives. The EPA improperly ignored less restrictive alter-
natives than an across-the-board ban on burning lead-acid batteries.

Assessing benefits/costs. The evidence suggested that the benefits of material
separation were low and the costs were uncertain. The court indicated that
it would defer to the agency, notwithstanding the fairly incomplete nature of
the benefit-cost analysis, absent any evidence that the agency did not exert
reasonable efforts to develop the record.

Cases Upholding the Agency's Rule in the Face of a Challenge Based Wholly or Partly
on the RIA

Alabama Power Co. v. Occupational Safety & Health Admin., 89 F.3d 740 (11th Cir.
1996).

Overall summary. Petitioners challenged a rule precluding workers' wearing
inflammable clothing in power plants, contending, among other things, that
the agency failed to consider regulatory costs. Applying a "substantial evi-
dence" standard (as required by statute for OSHA regulations, 29 U.S.C.
§ 655(f), the court upheld the agency's rule in the face of various challenges
to its underlying economic analysis.

Assessing benefits. OSHA relied primarily on a video prepared by Duke
Power, which demonstrated the vulnerability of certain types of fabric to ig-
nition by electric arcs. The court found that the video constituted substantial
evidence that justified OSHA's finding of significant risk. Broader issues-
such as the incidence of clothing ignition or whether employees need a rule
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dictating what type of clothing they must wear when they choose the clothing
and bear the risks-were not addressed in the case. The court also found
that OSHA sufficiently articulated the factual evidence and policy conclu-
sions on which it relied because OSHA cited the evidence in the record that
supported its decisions.

Assessing costs. The court rejected petitioners' claim that the standard
would impose "tremendous" costs because no evidence in the record indi-
cated that costs would increase at all because employees could wear regular
clothing that complies with the standard.

Am. Mining Congress v. Thomas, 772 F.2d 617 (10th Cir. 1985).
Overall summary. Various petitioners challenged a rule regulating mill tail-

ings; relying on the benefit-cost analysis, some asserted that the rule was too
weak and others that it was too strong. The court considered and rejected
various challenges to that analysis.

Defining the problem. The court decided that the EPA did not need to find
significant risk before regulating because, according to the relevant statute,
Congress found that uranium mill tailings are a potential and significant haz-
ard and directed the EPA to regulate them. Thus, the agency's failure to
analyze that aspect of the problem was not an error because the agency had
no legal obligation to conduct such an analysis.

Considering alternatives. Industry petitioners claimed that the EPA failed to
consider alternatives that require greater maintenance and monitoring, but
the court pointed out that the EPA did consider one such alternative.

Assessing benefits. Faced with conflicting claims about conflicting findings
of studies and assumptions used in calculation of benefits, the court decided
that the evidence was good enough to support the EPA's calculations. Thus,
the court considered whether the EPA relied on authoritative evidence, but
it did not compare the strength of the EPA's evidence with the strength of
competing evidence.

Several other challenges were rejected because the EPA had done some
relevant analysis. The court rejected a challenge to the EPA's decision to
allow a greater level of risk in the final rule than in the proposed rule, noting
that the EPA evaluated the size of the change in the risk. A slightly more
detailed examination involved discrepancies in some data used to calculate
risk estimates; the court concluded that the discrepancies were not sufficient
to render the EPA's upper-limit risk calculation unsupported by data.

Reviewing the substance of the rmle. The authorizing legislation required the
EPA to consider benefits and costs; it was not a feasibility standard. The
court's reading of the legislative history suggested that the EPA need not con-
duct a full benefit-cost analysis or find the optimal benefit-cost tradeoff, but
the EPA claimed that the regulation does reflect an optimal tradeoff.
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Assessing benefits/costs. The court held that the EPA satisfied the statute's
requirement to consider benefits and costs because the agency made a serious
study of both.

Am. Mining Congress v. Thomas, 772 F.2d 640 (10th Cir. 1985).
Overall summary. This is a companion case to the one immediately preced-

ing it in this appendix (with the same underlying facts). The instant case
relates to active mill sites, whereas the previous one related to inactive mill
sites. Given that the same rationale largely applied in both cases, the court
simply reaffirmed (without any additional discussion) its conclusions that (1)
a finding of "significant" risk is not a prerequisite to promulgating the regu-
lation and (2) the agency properly considered benefit-cost factors in estab-
lishing standards. Although the relevant benefits and costs were somewhat
different for the active mill sites, the court concluded that the EPA had ade-
quately considered them and deferred to the EPA's judgment that the bene-
fits justified the costs.

Am. Trucking Ass'ns, Inc. v. Fed. Motor Carrier Safety Admin., 724 F.3d 243 (D.C.
Cir. 2013).

Overall summary. The court summarily rejected various challenges to un-
derlying assumptions used in the agency's uncertainty analysis to calculate
benefits and costs under eighteen different scenarios. The court vacated
FMCSA's decision to require a thirty-minute break after seven hours for
short-haul as well as long-haul truck drivers, noting that the agency gave no
explanation of the reasons for its decision. Nevertheless, it upheld a require-
ment for an off-duty break because FMCSA cited a study that found off-duty
breaks are most effective in reducing crash risk.

*Arizona Cattle Growers'Ass'n v. Salazar, 606 F.3d 1160 (9th Cir. 2010).
Overall summary. The petitioner challenged the agency's designation of a

critical habitat for the Mexican spotted owl, asserting that it was too expan-
sive. The case deals solely with issues of statutory interpretation and does
not apply the arbitrary and capricious standard (or delve into the underlying
data or analysis). The court rejected the Tenth Circuit's approach in New
Mexico Cattle Growers Ass'n v. Salazar, which held that the U.S. Fish and Wild-
life Service (an agency within the Department of the Interior) could not ex-
clude costs stemming from the decision to list a species as endangered from
its analysis of the economic impacts of the critical habitat designation. The
court concluded that excluding those costs is more logical because they result
from the listing decision, not from the critical habitat designation.

2017] 831



ADMINISTATIVE IA WREVIEw

Charter Commc'ns, Inc. v. FCC, 460 F.3d 31 (D.C. Cir. 2006).
Overall summay. Petitioners argued that the agency failed to provide ade-

quate economic justification for a rule relating to the design of cable boxes.
The court upheld the agency's economic analysis of the rule.

Defining the problem. The Federal Communications Commission (FCC)
banned cable companies from providing boxes that both descrambled the
cable signal and allowed users to navigate channels because the FCC be-
lieved that integrated boxes inhibited the development of competing naviga-
tion boxes produced by third-party manufacturers. Petitioners claimed that
the ban was unnecessary because more than 140 different models of naviga-
tion devices were available that allowed users to insert a card from the cable
company that descrambled the signal. The FCC argued that those devices
accounted for less than 3 percent of the market. The court essentially agreed
that the FCC provided sufficient evidence about the existence of the prob-
lem, such that its decision was not arbitrary and capricious.

Assessing benefits. The FCC does not seem to have conducted a very exten-
sive analysis of benefits, but the benefits mentioned include (1) the potential
for consumer cost reductions resulting from competition among navigation
device sellers and (2) possible technological advances. Because the statute
required the FCC to "assure" the availability of devices from competing
manufacturers, the FCC was allowed to count the availability of devices from
competing providers as a benefit in and of itself. (That does not fit the econ-
omist's typical definition of a benefit, which suggests that the wording of the
statute created a very weak requirement that the FCC could easily satisfy).

Chem. Mfrs. Ass'n v. EPA, 870 F.2d 177 (5th Cir. 1989).
Overall summay. The case involves a challenge to an EPA rule dealing with

chemical discharges into navigable waters. The court upheld the rule in the
face of a wide range of challenges. Those challenges required the court to
determine what role the relationship between benefits and costs was sup-
posed to play in the EPA's decisions. The statute required the EPA to con-
sider cost-effectiveness to a limited extent: "the total cost of application of
technology in relation to the effluent reduction benefits to be achieved from
such application." The court explicitly held that the statute required no par-
ticular quantitative balancing test. The court then went on to consider and
reject arguments that certain aspects of the rule imposed costs disproportion-
ate to the underlying benefits. The court also identified the following flaws
in the agency's economic analysis.

Considering alternatives. The court considered numerous challenges related
to the EPA's choice among alternatives. It concluded that the EPA's rejec-
tion of several alternative technological requirements for treatment of waste
streams proposed by the Natural Resources Defense Council was "rational
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and well supported by the record." The court explicitly deferred to the EPA's
determination that the available data failed to support the conclusion that
multimedia filtration would improve results across the industry. The court
also found that the record supported the EPA's decision to reject industry-
proposed alternatives that would have (1) created a separate category of cold-
weather plants subject to different standards, (2) categorized plants based on
influent biochemical oxygen-demanding substances concentration levels ra-
ther than classifying plants based on the industry, (3) created a separate sub-
category for plants using waste-stabilization ponds, or (4) created separate
subcategories based on other unique characteristics of plants or waste
streams. In that connection, the court noted that "it is well established that
the Agency's regulatory approach may not be invalidated simply because pe-
titioners purport to have identified an alternative, less burdensome ap-
proach."

Assessing benefits. The case addressed several challenges related to the reg-
ulation's ability to produce the desired benefits. Those challenges included
(1) whether data gathered from seventy-one plants were sufficient to establish
the best practicable technology limits and (2) whether technologies were
available to offset the reduced effectiveness of biological treatment in cold
weather.

City of Waukesha v. EPA, 320 F.3d 228 (D.C. Cir. 2003).
Overall summary. Petitioners challenged the EPA's standards limiting the

concentration of radionuclides in drinking water, contending that the EPA
did not discharge its obligation to conduct a benefit-cost analysis. Applying
Chevron deference, the court decided that the EPA did not need to conduct a
benefit-cost analysis of proposed maximum contaminant levels for radium
and betaphotons because they were identical to the standards already in
place, and Congress exempted existing regulations when it added the benefit-
cost analysis requirement in 1996. The court also upheld the agency's eco-
nomic analysis of the rule.

Considering alternatives. Petitioners argued that the EPA failed to use the best
available studies and data to determine which radium exposure standards
protect the public with an adequate margin of safety; the court considered
and rejected those arguments. The court deferred to the EPA's judgment
sometimes because the EPA seemed to make a more convincing case based
on the court's reading of the evidence and sometimes simply because the
EPA gave reasons or cited studies supporting its decisions.

Assessing benefits/costs. The court found that the scope of the EPA's benefit-
cost analysis of its uranium standard satisfied the statutory requirement.
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Competitive Enter. Inst. v. Nat'l Highway Traffic Safety Admin., 45 F.3d 481 (D.C.
Cir. 1995).

Overall summary. In 1992, the court remanded NHTSA's corporate aver-

age fuel economy regulations for model year 1990 to consider whether they

could be expected to affect auto safety. NHTSA reopened the rulemaking,
asking whether a reduction in the 1990 standards would affect manufactur-

ers' pricing or production decisions and inquiring more generally how it
should take safety into account in fuel economy rulemakings. NHTSA ter-
minated the rulemaking when it received no comments indicating that a

change in the 1990 standard would alter manufacturer behavior. The Com-
petitive Enterprise Institute appealed that decision, but the court upheld
NHTSA's decision because no comments on the record indicated that the

1990 standard would change manufacturer behavior. The court noted, how-
ever, that NHTSA did not give adequate reasons for rejecting the peer-re-
viewed study by Robert Crandall and John Graham that showed manufac-
turers decreased the weight of vehicles in response to the fuel economy
standards in the 1980s.

Competitive Enter. Inst. v. Nat'l Highway Traffic Safey Admin., 901 F.2d 107 (D.C.
Cir. 1990).

Overall summary. Petitioners argued that NHTSA should have set lower
Corporate Average Fuel Economy (CAFE) standards (which deal with fuel

economy for automobiles) because the standards it selected would reduce ve-
hicle weight, which would reduce safety. The court's principal conclusion
was that NHTSA's decision was not arbitrary or capricious because the
agency had adequately considered the evidence in the record about the likely
effects of its CAFE standards on vehicle safety: "The factual record before

the agency on the size-safety-CAFE question is sufficiently equivocal that it
was not arbitrary or capricious for NHTSA to conclude that, on balance, the
CAFE standards as set would not have adverse safety consequences." The
court upheld NHTSA's decisions because the agency considered the evi-
dence and made no clear errors.

Consumer Elec. Ass'n v. FCC, 347 F.3d 291 (D.C. Cir. 2003).
Overall summary. A litigant raised various challenges to a rule requiring

television sets to transition to digital technology, including a claim that the
agency acted unreasonably in its assessment of regulatory costs. Although
the court found the agency's analysis somewhat conclusory, it upheld the
agency's rule.

Defining the problem. The court held that the FCC was justified in conclud-
ing that adoption of digital tuners was insufficiently rapid because relatively
few households had purchased digital tuners by 2001, and the FCC theorized
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that slow adoption of digital tuners discouraged development of digital pro-
gramming. The Consumer Electronics Association argued that the FCC im-
posed a burden unnecessary to address the problem because it required cable
and satellite subscribers to buy over-the-air digital receivers that they would
not use; the court held that "such a shifting of the benefits and burdens of a
regulation is well within the authority of the responsible agency."

Assessing costs. The court held that, although the commission simply con-
cluded that the costs were within an acceptable range without conducting
much analysis, its approach "meets the minimum standard for reasoned de-
cision-making."

Ctr. for Auto Safety v. Peck, 751 F.2d 1336 (D.C. Cir. 1985).
Overall summary. The court engaged in a drawn-out examination of the

agency's benefit-cost analysis that underlay its conclusion that weakening the
standards for car bumpers produced net benefits. The statute directed
NHTSA to maximize net benefits to consumers, and the court examined
NHTSA's decisions under the "arbitrary and capricious" standard. Most of
the discussion concerned the accuracy of the underlying scientific studies ra-
ther than the economic analysis, but the court entertained and rejected sun-
dry challenges to the latter. Those challenges included various objections to
how the agency selected among the available regulatory alternatives and how
it calculated costs and benefits (notwithstanding various harmless errors the
court identified in the agency's reasoning).

Defining the problem. The court engaged in an extremely detailed review of
the studies and data on which NHTSA relied in its 263-page RIA. For ex-
ample, the court approvingly noted NHTSA's assessment that stronger
bumper standards would have prevented only a fraction of the 1% of acci-
dents caused by damage to automobile safety systems. The court also noted
NHTSA's reasons for rejecting claims data that State Farm Insurance said
proved that tighter bumper standards would reduce damage to safety sys-
tems. The court even conducted its own analysis of additional State Farm
data in the record that seems to contradict the claim in State Farm's brief.
Ultimately, however, the court based its decisions not on a determination
that the evidence supported NHTSA's position better than the petitioners'
position but on a determination that such judgment calls are well within the
agency's discretion under the arbitrary and capricious standard.

Assessing benefits/costs. Equally detailed discussions addressed the objections
petitioners raised to NHTSA's calculations of benefits and costs.

Fla. Manufactured Hous. Ass'n, Inc. v. Cisneros, 53 F.3d 1565 (11th Cir. 1995).
Overall summary. In a challenge to strengthened wind-resistance standards
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for manufactured homes, the court declined to specify whether findings de-
rived from an RIA prepared under Executive Order 12,866 were subject to
judicial review. Nevertheless, the court indicated that, even if it were to re-
view the findings of the RIA, it would uphold the agency's rule for the reasons
explored below.

Assessing benefits/costs. The court found no errors in the U.S. Department
of Housing and Urban Development's (HUD's) finding that the benefits of
the regulation exceed the costs because the agency provided a logical expla-
nation for its benefit and cost figures, and its methods were not "flawed or
unreasonable." "The role of this Court is not to decide whether HUD or the
manufacturers used the better technical data and methodologies; instead, our
task is to determine whether HUD's explanation of its administrative action
demonstrates that it has considered the appropriate factors required by law
and that it is free from clear errors ofjudgment" (emphasis in original).

Inv. Co. Inst. v. U.S. Commodity Futures Trading Comm'n, 720 F.3d 370 (D.C. Cir.
2013).

Overall summary. The case concerned a rule reducing the number of entities
exempt from certain financial regulations. The court upheld the rule in the
face of various challenges to the Consumer Futures Trading Commission's
(CFTC's) benefit-cost analysis.

Defining the problem. The court noted that, unlike the SEC's economic anal-
ysis critiqued in Business Roundtable, which declined to consider the effective-
ness of state regulation, the CFTC did not ignore SEC regulations that might
accomplish the same goal as the new CFTC regulations; the CFTC con-
cluded that its regulations were needed to fill gaps in the SEC regulations.

Considering alternatives. Appellants also argued that the CFTC set the
threshold too low when it decided that an investment firm is subject to the
registration requirement if nonhedging derivatives trades constitute 5% or
more of its portfolio. The court upheld the CFTC's decision because the
CFTC offered a reasoned explanation for the 5% figure; the CFTC was not
required to consider alternative thresholds and then conduct analysis to de-
termine which one was best.

Assessing benefits and costs. The court rejected arguments that the agency
counted hypothetical benefits while ignoring hypothetical costs, failed to
quantify benefits (which the court deemed unnecessary), and failed to gather
relevant data.

La. ex rel. Guste v. Verity, 853 F.2d 322 (5th Cir. 1988).
Overall summary. The case involved a challenge to a rule requiring the mod-

ification of fishing nets to limit adverse effects on sea turtles. In addition to
various technical challenges to the rule (including (1) the impact of trawling
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on sea turtle mortality, (2) the efficacy of the rule as applied to inland waters,
and (3) the agency's failure to regulate other major causes of sea turtle mor-
tality), the court also considered and rejected appellants' contention that the
agency had not shown that the rule's costs justify its benefits.

Defining the problem. Appellants claimed that the agency did not demon-
strate that shrimp trawling kills sea turtles, but the court cited numerous stud-
ies in the record that demonstrated the harm. The court concluded that the
agency did not act arbitrarily or capriciously in relying on those studies, even
though twenty years of monitoring by the Louisiana Department of Wildlife
and Fisheries found no sea turtles captured by shrimp trawlers. Explaining
the high level of deference exhibited, the court noted that the "arbitrary and
capricious" standard does not permit the court to "weigh the evidence in the
record pro and con." The court further stated that the regulation need not
produce the desired outcome to survive judicial review.

Assessing benefits/costs. The court stated that Congress had determined that
the benefits of the rule were "incalculable" (quoting from the House Com-
mittee on Merchant Marine and Fisheries report that accompanied the En-
dangered Species Act) and summarily noted that it had not been shown that
a less costly means of compliance was available.

*N Cal. PowerAgency v. Fed. Energy Regulatory Comm'n, 37 F.3d 1517 (D.C. Cir.
1994).

Overall summary. This case dealt not with an RIA but with the Federal
Energy Regulatory Commission's (FERC) calculation of the compensation
an investor-owned utility was required to pay municipalities. The appellants
claimed that FERC was arbitrary and capricious in using a 15% discount
rate-intended to reflect consumers' preferences-to calculate the present
value of future benefits to consumers. The court correctly pointed out that
a consumer's discount rate is not necessarily the same as a firm's discount
rate because the consumer's rate reflects consumer preferences, whereas the
firm's rate reflects the firm's cost of capital.

Nat'l Truck Equip. Ass'n v. Nat'l Hghway Traffic Safey Admin., 711 F.3d 662 (6th
Cir. 2013).

Overall summary. NHTSA's vehicle roof crush resistance standards for cer-
tain types of special-purpose vehicles were challenged, in part, on the
grounds that NHTSA's RIA found that those vehicles were less prone to in-
jury-causing rollovers. The petitioner thus argued that those vehicles should
not be subject to the regulation because the safety problem for them was less
severe. The court stated that (1) Executive Order 12,866 does not create a
right to judicial review of RIAs prepared thereunder and (2) even if the court
were to review the RIA, it would uphold the rule because NHTSA found

2017] 837



ADMIISTRA TIVE IA WREVIEW

that those vehicles were not immune from rollovers; NHTSA's investigation
was sufficient to ensure that its decision was not arbitrary or capricious.

Nat'l Wildlife Fed'n v. EPA, 286 F.3d 554 (D.C. Cir. 2002).
Overall summary. A litigant challenged a rule limiting various emissions in

paper production, contending, among other issues, that the agency failed to
justify its estimate of the economic impact of the rule. The court upheld the
rule in the face of that challenge.

Considering alternatives. The court found that the EPA behaved neither ar-
bitrarily nor capriciously in rejecting several alternative compliance-moni-
toring methods and in setting the monthly maximum effluent limitation at
the 95th percentile of monthly measurements rather than the 99th percentile
because the EPA has considerable discretion in making such judgments, and
the agency explained its reasons.

Assessing costs. Environmentalist petitioners argued that the EPA artificially
inflated the cost of an option it rejected as too costly. The court generally
found that the EPA demonstrated it had a rational basis for its cost estimates.

Nw. Envtl. Advocates v. Nat'lMarine Fisheries Serv., 460 F.3d 1125 (9th Cir. 2006).
Overall summary. An environmental organization challenged an agency's

economic analysis prepared in connection with an environmental impact
statement for a river-deepening project. The court considered and rejected
various allegations that the agency failed to adequately consider certain costs,
holding that the U.S. Army Corps of Engineers did indeed consider those
costs in its analysis.

Although the case deals with an environmental impact statement rather
than an RIA, the claims that the agency ignored certain costs are similar to
the kinds of criticisms a litigant might make in challenging an RIA. The
court concluded,

It is not the office of this court to pass upon the wisdom of an agency action or to require

an agency to study a proposed action ad infinitum. Our role is simply to assure that the

agency has taken a hard look at the proposed action. In this case, the Corps has

demonstrated the hard look by performing exhaustive studies over numerous years,

soliciting and accommodating input from stakeholders, and thoroughly re-analyzing

areas of particular concern.

(The dissent strongly criticized the agency's analysis, however, for ignoring
possible external costs created by the project and failing to consider how
much of the economic benefit would merely constitute diversion of traffic
from other ports.)
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Quivira Mining Co. v. U.S. Nuclear Regulatoy Comm'n, 866 F.2d 1246 (10th Cir.
1989).

Overall summary. Petitioners challenged a Nuclear Regulatory Commission

(NRC) rule on mill tailings as being inadequately supported by benefit-cost
analysis. The court concluded that the underlying statute required the NRC
to determine that the benefits of its regulations have a reasonable relationship
to costs (but not necessarily to maximize net benefits). After reviewing the
benefit-cost analysis in the NRC's environmental impact statement, which
included consideration of alternatives, the court concluded that the NRC
satisfied this requirement.

Radio Ass'n on Defending Airwave Rights, Inc. v. U.S. Dep't of Transp. Fed. Highway
Admin., 47 F.3d 794 (6th Cir. 1995).

Overall summay. Petitioners raised various objections to the benefit-cost
analysis of a rule dealing with a ban on radar detectors, including an assertion
that the agency ignored certain costs and a claim that the agency failed to
provide adequate evidence for its cost assessment. (See page 805 of the opin-
ion). The court rather summarily rejected those challenges.

Assessing benefits. Petitioners correctly pointed out that the Federal High-
way Administration's (FHWA's) analysis included no evidence that the use
of radar detectors increases the number of accidents, but the court noted that
the FHWA's benefit calculations were based on studies showing that slower
speeds reduce the severity of accidents, not the number of accidents.

Assessing costs. The court held that the agency satisfied the 1984 Safety
Act's requirement that it must perform a benefit-cost analysis, even if it de-
clined to include some costs.

Reynolds Metals Co. v. EPA, 760 F.2d 549 (4th Cir. 1985).
Overall summary. In challenging a rule dealing with toxic emissions in auto

manufacturing, petitioners questioned the accuracy of the economic impact
figures used by the agency and the agency's method of calculating those fig-
ures. Although the court found the agency's analysis imperfect, it upheld the
agency's determinations without much explanation, emphasizing that the
analysis relied on complex, technical fact-finding.

Assessing benefits. Petitioners in effect contended that the regulation could
not.produce the expected level of effluent reduction benefits; correcting sev-
eral errors in the EPA's analysis would yield a lower reduction in effluent.
The court summarized the differences between the petitioners and the EPA,
then sided with the EPA because the EPA provided a rational basis for its
conclusions.

Assessing costs. The court likewise dismissed allegations of deficiencies in
the EPA's cost analysis, stating that "an agency has a broad discretion in its
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selection of data and in the method of calculation, particularly when it in-
volves highly scientific or technical considerations."

Webster v. USDA, 685 F.3d 411 (4th Cir. 2012).
Overall summay. Appellants challenged the National Environmental Policy

Act (NEPA) analysis associated with an agency's decision to approve a new
dam on various grounds, including alleged reliance on an inaccurate benefit-
cost analysis. The appellants pointed to a number of purported technical
flaws in the agency's methodology for calculating benefits and costs. The
court, in a rather conclusory decision, dismissed those claims, as examined
herein.

Considering alternatives. Appellants argued that the NEPA analysis was in-
complete because it excluded several alternative actions or dam locations.
The court found that the appellants offered no alternatives that the Natural
Resources Conservation Service had failed to consider; in fact, the 2009 en-
vironmental impact statement discussed seventeen alternatives, including no
action.

Appellants also raised a potentially significant issue when they claimed
that the Natural Resources Conservation Service failed to consider the ben-
efits and costs of the entire watershed project with and without the disputed
dam, arguably a very important margin. The court, however, noted that the
environmental impact statement included a chart showing monetary and
nonmonetary benefits and costs of the project with and without the dam.
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